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SUMMARY

In Poland, creating a network of modern roads le®ime one of the fundamental needs. In
April 2003, in response to such a demand, the Actspecial rules for preparation and
realization of investment in the scope of natiomads was passed. The purpose of this Act
was to create a legal tool that would simplify irecess of road construction. A three-stage
mode of investment preparation introduced by thd, Avhich included: a decision on
determining the road location, a decision on priypexpropriation and a construction permit,
in practice has proved to be too time-consuming ianchany cases made it impossible to
achieve the assumed purpose of the Act. Therefomas decided to reach for more radical
measures in order to accelerate the constructiqruiotic roads, consequently simplifying the
procedure as well as the method of acquiring landdads in the subsequent amendments to
that Act. Under the current provisions of law, @hation to the roads, a new type of a decision
is applied - the permit decision on the implemeatabf the road investment. This decision is
a kind of consolidated administrative decree, whiekults in a number of consequences,
primarily:

- it determines the location of the road investment

- it approves the property division,

- it expropriates property rights within the invesint boundaries,

- it approves the construction permit design arahty the construction permit,

- it limits the use of adjacent properties in ordercarry out reconstruction of technical
infrastructure and of other category roads.

These regulations enabled to replace the existegseparate administrative procedures with
a procedure which is completed with a single adsiiative decision.

The paper includes a thorough analysis of land iaitoun procedure for road construction in
view of the existing legislation. The competence mdrticular public administration
authorities in this process was pointed out. Tigalleonsequences of a decision on the
implementation of the road investment with respectll property rights and obligations
relating to properties located within the planneadway were determined. Attention was also
drawn to the specific manner of making divisionstioése properties, as well as to the
problem of the implementation of road investmenthi@ areas covered by flowing waters or
areas with railway lines.
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1. INTRODUCTION

Expansion of the public road network is an esskmfiement in the development of our
country. Therefore, a number of specific regulaioegarding investment in the planning and
construction of roads was introduced in Polandtih#t beginning there was the act on toll
motorways, which entered into force on 2nd Jand&85. However, after several years of its
term, it turned out that there is a need for markaal legislative solutions in order to execute
the investment plans. Accordingly, on 10th April020the Act was adopted on special rules
for preparation and implementation of investmenhational roads [Ustawa 2003] which, in
order to intensify the construction of public roadsPoland, has already been amended
several times.

A particularly important amendment was adopted 8th 10ctober 2006. Its task was to
introduce essential changes in the preparation iamplementation of road investments,
including the mode of property acquisition for cwwastion of public roads and its expansion
on all public roads. It provided a two-stage preoaispreparing an investment. The first stage
ended with a decision on establishing the locatibthe road, which replaced the traditional
acts occurring in the traditional investment preces the scope of the planning and zoning
(for example: zoning decisions, decisions on latabf a public investment), while in the
second stage a decision authoroizing the consbructi the road was obtained.

Another amendment to the Act on special rules faeparation and implementation of
investment in public roads, adopted on 25th Jul§820ed to a further simplification of the
above procedure by introducing one-stage procesdprgviding for all the terms and
conditions of road investment in a single admiaiste decision.

As a result of these changes, which came into forc&Oth September 2008, a new type of a
decision was introduced - the decision authorizimg implementation of road investment
[Trembecka 2011]. This decision constitutes a loh@n administrative decision, which has
several effects, i.e. primarily:

- determines the location of a road investment

- approves the real estate division

- expropriates rights to properties located witthi@ area of the investment

- approves the building project and grants constsngermit

- limits the use of adjacent properties for thepmse of the reconstruction of technical
infrastructure and other category roads.

These regulations have allowed for the replacemeintthe existing five separate
administrative procedures with a procedure leatbrg single administrative decision.

The purpose of these legislative solutions is topsify and speed up works associated with
the implementation of road investments.

2. THE STRUCTURE OF THE ROAD NETWORK IN POLAND
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The level of the development of transport infrastinoe constitutes one of the criteria for
assessing the socio-economic development of thetigourransport infrastructure in Poland
Is not satisfactory and requires undertaking astionmprove the situation, as malfunctioning
infrastructure slows the economic growth and redube competitiveness of the economy.
The current structure of the road network in Polendominated by local roads - municipal
and county roads (Fig. 1), which are not adaptethéocontinuously increasing volume of
traffic. Freeways and highways are executed atqgust 1,500 km and account for barely
0.4% of all roads in Poland.

O municipal roads
B county roads
O provincial roads
55% O national roac

Figure 1. The structure of public roads in Poland
Source: Own work based on CSO data

The entry into force in 2006 of the provisions bketamended Act on special rules for
preparation and implementation of investment inliputnads, which greatly simplified the
mode of acquisition of properties for roads, re=ilin a steady increase in the length of
public roads in Poland. However, only the simpdfion of the whole procedure of road
construction in 2008 resulted in a significant @ase in road investment in 2010 (Fig. 2).

420000,9
400000,0

380000,0

360000,0
340000,0

km

320000,0
300000,0

2004 2005 2006 2007 2008 2009 2010

Figure 2. The length of public roads in Polandhia years 2004-2010
Source: Own work based on CSO data
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The existing sections of motorways and expresswayoland currently do not represent a
coherent network linking major cities and indudteeeas of the country (Fig. 3). Lack of a
comprehensive system of motorways and expresswaits the possibilities of the inflow of
foreign investments and does not encourage thelafgwent of industry and services. It is
also a significant obstacle to labor mobility aeducing unemployment rate.
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Figure 3. Polish motorways and expressways
Source: Own work based on data of the General foirae for National Roads and
Motorways

3. LEGAL EFFECTS OF THE DECISION  AUTHORIZING  THE
IMPLEMENTATION OF ROAD INVESTMENT

The Act on special rules for the preparation angl@mentation of investment in public roads
includes radical, as for the Polish standards,tewls for the transfer of ownership rights to
the land under the proposed road lane to a pudbhceintity, based on the decision authorizing
the implementation of road investment.

The decision authorizing the implementation of raastestment includes in particular
[Ustawa 2003]:

1) requirements for the road to be linked with ofnblic roads, including their category;

2) determining area demarcation lines;
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3) conditions resulting from the need for enviromtaé protection, protection of historical
monuments and contemporary cultural heritage, isaselefense needs of the state;

4) requirements for the protection of legitimateenests of third parties;

5) approval of the division of property;

6) designation of the property or part thereof,oadimg to real estate cadastre, which will
become the property of the State Treasury or apjatedocal authorities;

7) approval of the construction project;

If necessary, the decision may contain other tesmeh as:

a) obligation to rebuild the existing utilities,

b) obligation to rebuild roads of other categories,

c) determining the restrictions on the property fase¢he execution of the above obligations.
Legal consequences of the decision authorizingitidementation of road investment in
relation to property rights, bonds and permaneniagament have been presented in Table 1
below. The decision authorizing the implementatadinroad investment is issued by the
governor with regard to national and provincial deaor the staroste for the county and
municipal roads, respectively.

Table 1. The legal effects of the decision authiegzhe implementation of road investment

Rightsto the property covered by L egal effects of the decision authorizing
demar cating lines of road investment theimplementation of road investment

Property Acquisition by virtue of law by the Stat
Treasury or a local government on the d

of the decision becoming final

[¢%)

ay

Perpetual usufruct Expiration on the day of thesien

becoming final

Limited rights in rem in immovable property
the State Treasury and local governmen

Expiration on the day of the decision

t becoming final

Final decision is the basis for the issue of

the decision on termination

Permanent administration
(does not apply to the road manager)

Rental agreement, leasing, lending aggrave of
the real estate of the State Treasury and Ic

governments

tingal decision is the basis for termination
calcontracts by the road manager with ar
immediate effect

l

Rental agreement, leasing, lending aggrave
the property acquired by virtue of law

Source: Own work

itingExpire after 3 months of the decision
becoming final

3.1 Restrictionson the use of the property for the purpose of reconstruction of technical
infrastructure

In many cases, road construction also requiresréigenstruction of the existing public
utilities. According to the Act on special rulesr fine preparation and implementation of
investment in public roads - the decision authogzihe implementation of road investment
includes, if necessary, arrangements regardingotiigation to rebuild the existing
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public utilities and sets limitations on the use tbe property for the purpose of the
implementation of this obligation. These restrinoapply to properties located outside the
area designated for the construction of the roadidmarcating lines. Location of technical
infrastructure on private property does not requrer negotiation with the owner or
perpetual usufructuary of the property.

The decision authorizing the implementation of roagestment, which also includes
authorization for the location of a given infrastiwre on the property, results in a limitation
on the use of the property by the owner or perpatsafructuary of the property. The
decision should indicate the area of a propertypied for infrastructure, and also define the
obligation of the owner or perpetual usufructuaryrake the property accessible in order to
carry out activities related to maintenance andrgerey repairs of public utilities.

The responsibility of a public road investor ex@ugitreconstruction of public utilities is to
restore the property to its original state. If thstoration of the property to its original state
impossible, or causes undue hardship or experseparty has a claim for compensation for
damage caused by the reconstruction. The recotistiuaf technical utilities may also result
in a decrease in property value and, in consequeecerate additional compensation claims.

3.2 Passage of road investment through areas of flowing water or areasof railway lines

In cases where the public road investment requiassage through areas of flowing water or
areas of railway lines there is no legal conseqa@idhe property transition to the relevant
public law entity. Then the relevant road managesrititied to a free of charge occupation of
the area for the duration of the investment.

The principles of the free occupation (scope, comak, term) are defined by a written
agreement between the road manager and the raakinicture manager or the appropriate
authority exercising ownership rights to flowing te/a such as the Province Marshal. The
agreement should be concluded not later than 38 dagr to the planned occupation of the
property, or without due delay if the decision awihing the implementation of road
investment is immediately enforceable.

For damages caused by the occupation of the psopete is entitlement to compensation
determined under the principles of the Civil Cottiesrefore, in the absence of an agreement,
it may be brought before a civil court. The obligatto pay compensation lies with the
relevant manager of the road.

3.3 Conveyance of the property cover ed by the decision authorizing the implementation
of road investment

The decision authorizing the implementation of raagestment shall state the date of the
conveyance of the property, or the conveyance efptioperty and empty premises and other
spaces. This term shall not be shorter than 12@ &fayn the date on which the decision
authorizing the implementation of road investmeag hecome final.

The owner or perpetual usufructuary has the righireée utilization of the property by the
conveyance deadline. It is not necessary to coechud agreement on this with the road
manager, as this power is clear from the Act.

Obligations arising from the decision authorizihg implementation of road investment are
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subject to administrative enforcement. Therefoteal$o applies to the conveyance of the
property ownership by the owners or perpetual ustifiaries, as well as persons who are
entitled to limited rights in rem.

Enforcement authorities include:

- The Governor - in relation to the decision auittiog the implementation of road investment
for national and provincial roads,

- The staroste - in relation to the decision au#og the implementation of road investment
for the county and municipal roads.

The enforcement of the obligation under the denisiothorizing the implementation of road
investment should be carried out within 30 daythefreceipt of the request of the competent
road manager.

The question of the property conveyance when theside authorizing the implementation of
road investment was made immediately enforceabgesgttled in a different way. The effect
of such a decision is an immediate conveyance @fptioperty, emptying the premises and
other spaces. This obligation applies to the owmpemetual usufructuary, as well as any other
holder of the property, premises or other spacé® immediate implementation of the
decision results in the obligation of the conveyant the property ownership, although the
rights to the property have not been unvesteddatigion is not yet final). In such cases, the
manager of the future public road is entitled taramediate actual possession of it.

If the decision authorizing the implementation o&d investment, which was immediately
enforceable, concerns a property developed witbsalential building, or a building with an
allocated dwelling, the relevant road manager igged, within the actual taking possession
of the property, to indicate the replacement priypdf the actual taking possession of the
property takes place after the lapse of 120 dags fthe date on which the decision
authorizing the implementation of road investmeas tbecome final, the relevant road
manager is not obliged to indicate the replacemsoperty.

Replacement property is a property that is in #imaeslocality where the existing property is
located, equipped with at least such technical@syias the premises previously used, with
an area of rooms as in the premises previously; ubedcondition is deemed fulfilled if the
household member has 10 m2 of the total area ofabms, and in case of a single-person
household - 20 m2 of the area.

The obligation to provide replacement premisessresth the future manager of a public
road. Persons indicated with replacement premise®laliged to leave them at the lapse of
120 days from the date on which the decision autimgy implementation of road investment
has become final. The obligation to leave the psesiiwithin a period specified by law is
subject to the administrative enforcement.

4. THE SCOPE OF SURVEYING AND LEGAL DOCUMENTATION PREPARED
FOR THE PURPOSE OF ISSUING A DECISION AUTHORIZING THE
IMPLEMENTATION OF ROAD INVESTMENT

he Act on special rules for the preparation andi@mgntation of investment in public roads
includes regulations regarding the surveying docuat®n needed to be developed in
connection with the decision authorizing the impdenation of road investment.

The practical implementation of this Act, howeveyealed that during the preparation of
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documentation for road investments, other survegimd legal documents are also necessary.
This necessity is a consequence of unregulated $tgis of the properties. Surveying and
legal documentation prepared incorrectly may rasuléfusal of entry of the ownership rights
in the land and mortgage register, which was aeduiy virtue of law, by the State Treasury
or local governments. It should be noted here that Act [Ustawa 2003] requires the
competent authority within one month to determirmmpensation for the loss of ownership
rights, perpetual usufruct or limited rights in rem

Although the legislature does not make determirangpmpensation conditional on making
entries in the land and mortgage register, butatltborities competent for determining the
compensation must be extremely cautious in theodiipn of public funds.

Therefore, the role of surveyors in the preparatidndocumentation for the purpose of
obtaining by the investor a decision authorizing ithplementation of road investment is very
important, as their tasks in this process includriaber of issues. It should be emphasized
that the proper preparation of the surveying agdlldocumentation affects both the accuracy
of determining the scope of the decision authogzmplementation of road investment, as
well as compensation proceedings.

4.1 Documentation regarding changesin land and building register

In areas covered by former land and mortgage egistestablished before 1945, often
preparation of documents of property division regsiia prior separation of the property
disclosed in separate land and mortgage registdnsh currently constitute a single record
parcel. The reason for such conditions is the nmajdestablishing land registers in Poland in
the 60s and 70s of the twentieth century, whichsisted of determining the boundaries of
parcels according to beneficial ownership. Becatsebeneficial ownership differed from
ownership, record parcels comprising propertiescivhvere owned by different entities (as
disclosed in separate land and mortgage registen® often created.

According to the regulation of the Council of Mitass of 7th December 2004 on the manner
and mode of conducting property division [Rozpdzenie 2004], a map with the division
project includes, among others, information abdwe boundaries of the property being
divided. Lack of indicating the above boundarie8 disqualify the surveying documentation
causing that it cannot qualify as a study on thasdin of property. Consequently, any
property through which the division line of theesitoundaries passes, should have boundaries
indicated on the map with the draft division, sutted to an application for authorizing the
implementation of road investment. In a situatioheve the cadastral parcel "connects
several properties, the first step is to prepare dbcumentation, which is the basis for
disclosure in the study of land registers of sejgapaoperties, which will then be subject to
division under the Act on special rules for thegamation and implementation of investment
in public roads (Fig. 4).

This stage ends with the issuance of an adminigtratecision, stating the amendments in
land and buildings register under the provisionshef Act of 17th May 1989 Geodetic and
Cartographic Law [Ustawa 1989] and the regulatibthe Minister of Regional Development
and Construction of 29th March 2001 on the land bodding register [Rozposzizenie
2001]. An appeal against these decisions is suliecthe Regional Superintendent of
Surveying and Mapping.

TS03G - Compulsory Purchase and Compensahi688 8/13
Anita Kwartnik-Pruc and Anna Trembecka
Analysis of simplified mode of property acquisititor the purpose of road construction in Poland

FIG Working Week 2012
Knowing to manage the territory, protect the enviment, evaluate the cultural heritage
Rome, Italy, 6-10 May 2012



e

e "o,
X 20,
N kg

/ Q 308/3
\
\ 18/3
\ Ba
18/4
b I
19/1 w2 |
ar _dﬁ/'\"-l
o

Ba
20
R
i
il R
<_2r3 214 B ! -
# | R

19971
306/3 / :
99/2
B Jioo
8
T~

\B—s 217 _B__— 4 : B\ —_—
,//—'/
\_ET/\‘ 23/1
2271\ R_.
\22/2\ . \‘L—/-/zijl_&_/ TR
307 |8 \/.,/\L—’/'zsﬂ
K w7 \ R R
L’\‘ BB 25/4 R — —
2538 284
28/3 \ 8\ R — AL
[ — R
B\ Tk — s B —
8/6 ™\ - s Rl
lege A= . ”
\ o3 \ 8 '\ ] Lo
\_E —— e 2 -1 312
\ Lit R
3u1 \ g T . _— 4 307/5 \ v\ 8 -7 e sl o ety
" 5 a4 /ﬂ/-/'/\ ? a '/E/—-/‘/;\
= ’f_.. 9 ) g = /d e
Z 1773 W - L 7 1773 P/ . b
Z 73] 8 Z i 8 |
/// 17/4 B I\ /// 17/4 /.5’/' |
Bi Q ERENEC o B | CREBERRERER 0y
N W vt U N W e == 35/7
i ——— e R i e 1 35/6 R R
27, \ R \ ]
) A\ PO e ) SR
"\ s i\/// 16/2 P = 35/5 % — 16/2

Figure 4. Condition disclosed in the land registed a map presenting the division of the
properties connected in a record parcel.
Source: Own work based on materials obtained fierCity of Krakow

These activities result in the consistency of datdand registers and land and mortgage
registers and allow division of a property in thetter stage.

4.2 Draft property divisions

The decision authorizing the implementation of raadestment includes, among others,
decisions regarding the approval of the desigmefgroperty division. The division is carried
out according to the line demarcating the aredefdesigned public road. Exceptionally, the
local development plan does not have any signiGeahere, although in Poland the
conformity of the proposed division of a propertighnthe local plan is a prerequisite for the
admissibility of the division.

Projects of property division do not require annagm on their compliance with the findings
of the local plan, but they must be drawn up inoadance with separate regulations (Fig. 5),
namely the Real Estate Management Act [Ustawa 186d]the regulation of the Council of
Ministers on the manner and mode of conducting gngpivision [Rozporzdzenie 2004].
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Figure 5. Sample map with the draft division cansitig enclosure to the decision
authorizing the implementation of road investment
Source: Own work based on materials obtained fiwerCity of Krakow

The study of documentation being developed fompilmpose of road investments has revealed
that the execution of the property division pragestust often be preceded by a regulation of
their legal status. Moreover, the above analysisveld no interaction — already at the stage of
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design documentation — of the persons drawing egtbject of demarcation lines of the road
investment with the surveyors, in order to reflie current development state on the parcel.
Determination of demarcation lines is not only apdrical representation of investor's
intentions, but it also results in a change of lamshership within the limits of the line, and in
consequence, affects the costs of the investnherthis way it would be possible to avoid
e.g. determining lines demarcating a road investnietersecting a building, or leaving out of
the scope of investment parcelled out plots ofginisicant area, such as 1 m2.

4.3 Documentation regarding the disclosure of current designations of properties
acquired under a decision authorizing the implementation of road investment

According to the Act on special rules for the praian and implementation of investment in
public roads [Ustawa 2003], the decision authogzime implementation of road investment
includes, among others, designation of a propedreparts thereof, which become by the
virtue of law the property of the State Treasuryaaelevant local authority. At this point a
problem should be noted regarding incompatibilityhee property designation which occurs
between the Section | of the land and mortgagesteigand the land and property register, and
records of land and buildings. Such a situationaixonsequence of changes in land
registration systems.

In the case of properties subject to the partiguaation, under the decision authorizing the
implementation of road investment, division statetaeinclude necessary lists of land
changes, and the accuracy of the documentatiorried by its admission to the geodetic
and cartographic resource.

The situation is different with respect to propestisubject to acquisition as a whole, in
relation to which the Act on special rules for meggion and implementation of investment in
public roads, does not require additional surveylogumentation. However, since decisions
authorizing the implementation of road investmeonstitute the basis of the rights acquired
by the public entities to properties located witthe lines demarcating the investment being
entered in the land and mortgage register, theagtign to the land and mortgage court must
be accompanied by legal and surveying documentatioventories of land changes,
synchronization lists, etc.), which enable to md#hke desired entry also for the property
subject to the acquisition in its entirety.

5. SUMMARY

One of the major effects of the implementationha&f Act on special rules for preparation and
implementation of investment in public roads is #exuisition of property rights for the

purpose of public road construction, by the virtafelaw, by the State Treasury or local
government units on the date when the decisionoaathg the implementation of road

investment becomes final. The issue of the convayarh the property subject to the decision
authorizing the implementation of road investmeasvalso covered by detailed regulations,
clearly stating the rights and obligations of eaelnty to the proceedings which, from the
point of view of the people losing their right teetproperty, is of utmost importance.

These regulations should be assessed as highlyablesiin the context of the existing

problems associated with the acquisition of landrigestment. At the same time, simplifying
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the procedure for the preparation of road investséias led to a significant increase in
public roads in Poland, although it should be ndked this increase primarily concerns local
roads.

It is also worth mentioning that the Act on specrales for the preparation and
implementation of investment in public roads retggathe use of flowing waters areas and
areas of railway lines in a situation where thedromawvestment passes through these areas. The
course of action and the responsible administrairgans were clearly identified.

All the conditions of the road investment becomingingle administrative decision resulted
in the surveying documentation being extremely irtgod in its proper preparation, as it
accompanies the application for issuance of a aecauthorizing the implementation of road
investment. It should be borne in mind that thisisien approves both the location of a road
and also surveying divisions according to the liieenarcating the investment, as well as it
indicates the properties or parts thereof, whiotobee owned by public entities. It is also the
basis for introducing changes to the land regist@and in land and mortgage registers.

Scientific work financed from the budget for sciena the years 2010-2013 as a research
project NN524 465 839
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