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ABSTRACT

Several authors in Land Registration have overesipéd the process of recording
land interests at the expense of the process sdityang these interests. Arguably,
classifying land interests and the State’s rolinenclassification process have
received less attention because classificatiome\state takes place before Land
Registration.

This model of objective, straightforward Land Régison is at odds with current
processes in the domain of Land Registration. Newsdmany different State and
non-State actors are involved in the process akdiaation and are influencing the
process of registration. Advances in geo-ICT acdifating this greater involvement
as shown by initiatives like OpenCadastreMap, MapBMits,
CommunityLandRights and crowd-sourced cadastralpmagnitiatives, in general.
The international acceptance of the Continuum ofd Rights and similar
philosophies also undermine the monopoly of théeStathe definition and
classification of land rights.

In this paper, we present a model of Land Registrahat makes explicit the various
classifiers (State, non-State, local, global) drartclassifying approaches. The model
extends Henssens’ classical model with the vari@hdée and Power. With this
extended model we can better understand the lggaid/or legitimacy of a Land
Registration system and the authority of the cleessand administrator of the system.
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1. INTRODUCTION

This paper is written in the framework of a broadesearch effort into participatory
Land Registration. The objective is to make a reamssance of the theoretical
context from which this phenomenon can be studredticipatory Land Registration
comes under many different names such as crowdagyueommunity driven
adjudication, grassroots mapping, participatory pnag etc. Keywords are
‘participation’; ‘community’, ‘grassroots’ etc. gmarticipatory Land Registration can
be looked at from a wide array of scientific donsdike public administration,
political and social sciences in addition to therendassical sciences that deal with
Land Registration like law, economy and technology.

Chapter 2 gives an overview of classical Land Reggisn theory and a proposal to
extend the classical model. In Chapter 3 a typiaak study of participatory mapping
is described and analysed. In Chapter 4 the proposelel for Land Registration is
further extended such that it accommodates all $avfrparticipatory Land
Registration.

In this paper the term Land Registration includesgrocesses of land adjudication,
demarcation, surveying, and recording (Hensseneguoy Zevenbergen et al., 2013).

2. LAND REGISTRATION THEORY

McLaughlin and Nichols (1989, p. 81) define LandyRe&ation asthe process of
recording legally recognised interests (ownershig/@r use) in land.”Nichols and
McLaughlin (1990, p. 107) define Land Registratstightly differently:“the process
of officially recording information about land tereuLand tenure encompasses the
rights, responsibilities and restraints that govéine allocation, use and enjoyment of
land resources” The land records that are the result of thegssof Land
Registration are illustrated by Henssen (1995)igufe 1 with the classical trinity
man-right-parcel.
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Figure 1 Man-Right-Parcel (Henssen, 1995)

The first definition take8legally recognised interestsas the starting point. The
second refers ttofficially recording information about land tenure The legal
recognition of the interests has already takenepta is bracketed out from the
definition, while the role of the State in the itgation process becomes that of a
mere administrator of already established rightsil&rly, Henssen’s model does not
foreground the State in the process of establistiiagnan-parcel relationship.
Classifying land interests and the State’s roléheclassification process have
received less attention because in the classioakps of Land Registration,
classification by the State takes place beforeatteal Land Registration.

This traditional model of Land Registration thasobres the role of the classifier (in
this case of the State) is incapable of taking adcount current innovations in the
domain of Land Registration. Nowadays, differer#t&and non-State actors are
involved in the classification of land rights amehtire forms, classification of entitled
persons and communities and the registration ol relation between these two.
The international acceptance of the Continuum eid_Rights (UN-Habitat, 2008)
and the Voluntary Guidelines on the responsibleegoance of tenure (FAO, 2012)
and the development of tools to support these pbidhies likehe Open Tenure
software (FAO, 2014) and STDM (FIG et al., 2010ifién, 2011), are challenging
the monopoly of the State as the sole classifigaind rightsRoyston and Du Plessis
(2014, page 6) quote Fourie statfiagContinuum of Land Rights [...] can be said to
exist if a land information management system ohesunformation that covers the
whole spectrum of formal, informal and customaghts.” This implies that the State
may or could register rights that are not clasdibg the State but by non-State actors.

The traditional definitions above and Henssen’s ehpdesuppose a State that takes
care of the classification of rights and the registn of these rights in a Land
Registration system. Figure 2 makes this explib#:right-relationship between man
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and parcel is defined by the State, both the tgpeight that exist and the specific
relationship between a defined individual or grafiindividuals and a piece of land.
The introduction of the State in the model is basedhe dichotomy State-Citizen
that Scott (1998) used. Later studies criticisesl dichotomy. In the study on Land
Registration in Indian cities Richter and Georgia@@014) found proof for the idea
of Li (2005) that State-Citizen is not a dichotobyt that many variations exist. For
an analysis on macro-level as is meant by thismpdpe dichotomy suffices.

The State establishes and administers the LandstRa&tipn system. Moreover, the
Land Administration paradigm (Williamson et al. 12) reflects the generally held
belief that the introduction of Land Administratiegstems (of which Land
Registration is a crucial part) will lead to sustdle development. Every State will
have its own world view which will lead to a spécidefinition of sustainable
development (Van Egmond and De Vries, 2011). Thihiaffect the design of the
Land Registration system including the role of $tate within the system. The
involvement of States in Land Registration systeliffers considerably around the
world. There is very low involvement in certaintsgof the US (Larsson, 1991, p.52-
56) or countries with a weak government where facfical reasons the State is not
involved. There is also an ideological differenetween deed-registration systems,
where the bilateral agreement between two padiégcisive in the creation of land
rights, and a title registration system, whererdgastration of this title by the
government is decisive. So in the model of Figutee?previously absent or taken-
for-granted State is an explicit variable.

Man State

Right

Parcel

Figure 2 The State defines the man-par cel relationship

Now that the role of the State has been made eixplithe model we can also revisit
the definitions of Land Registration and look itiie concepts diegally recognised
interests” and“officially recording.” Legal recognition by the State can take many
forms: recognition of a particular man-land relaship by accepting registration in a
register held by the State, recognition in a GBolde or other statutory law that a
certain right can exist, as well as recognitioraanore general legal level in the
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Constitution. The State can also establish cer&aagnition of tenure relations by
signing multilateral or bilateral internationaldtees or an obligatory agreement with
a donor organisation. Royston and Du Plessis (28ls4)distinguish administrative
recognition, a situation in which the tenure reatas such is not legally recognised
but access to public utilities is awarded by adstrative officials. Singh (2014)
describes similar practises in Bhopal, India.

In many cases these sources of recognition ofgigte not consistent. Bakker (2006)
describes the ambivalent position of #uatcustomary rights in Indonesia. The adat
is recognised by the Basic Agrarian Law of Indoadxsit no operational law is in
place to register these rights. De Vries and Zeggydn (2011) describe conflicting
regulations defining discretional space of Land iBtegtion officials. Harvey (2006)
uses the concept of elasticity between land teandecadastral registration to
describe the situation in post-communism Polandrevtiee tenure situation in reality
is only very limited reflected in the cadastraloets but where no cost-effective
procedures are available to repair this. The ValpnGuidelines (FAO, 2012, p. 29)
refer to ‘tompeting rightsin principle 17.2. In such cases “recognition’tbenes a
fuzzy concept in need of reference to a specifiw.LEhis is in accordance with Li
(2005) who contests the State as a monolithicyewith one intent and as a container
of power (Richter and Georgiadou (2014, p.Z8venbergen et al. (2013, p. 599) state
with respect to the involvement of local commurstie the process of land
recordation:The terms of the arrangement have to be carefudigotiated and
maintained ensuring that the roles, responsibsitnd contributions of the parties
are clear.” One could argue that the acceptance by the Staiassifications by non-
State actors, as in the philosophy of the Continof@ilrand Rights, attributes powers
to these non-State actors that are traditionallg bg the State. A new model for
Land Registration should acknowledge this multigpity of the State.

Figure 3 displays the concept of a multi-polar &t a further enhancement of
Henssen’s model for Land Registration.
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Figure 3 The State is multi-polar

One could argue that the quality of a State-rundLAegistration system is inversely
proportional to the variation inside the multi-po&tate of categorisation of rights and
systems of recordation of person-parcel relatigssthat are based on@nly in
situations where laws and administrative procedaresonsistent and the legitimacy
of the State-run Land Registration system and @inésolution provisions are not
contested, the variation inside the State is zedothe quoted definitions of Land
Registration and Henssen’s model are adequateretoetion of this variation can be
considered part of the design criterion of co-managnt for pro-poor land
administration Zevenbergen et al., 2013).

Scott (1998) describes the introduction of LandiBte@tion systems as a process that
was necessary for the State to make society legilideto be able to administer it as a
result. The concept of formality as used in the ®mum of Land Rights (see Figure
4) is closely connected to the concept of legipdis used by Scott.

Perceived tenure Adverse
approaches Occupancy possession Leases

Informal Formal
land rights land rights

Customary Anti evictions Group tenure Registered
freehold

Figure 4 The Continuum of Land Rights (UN-Habitat 2008)

In the Continuum, a formal land right only existsem the right is registered and thus
legible by the State. The multi-polar State frorgufe 3 can also be related to the
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concept of formality in the Continuum: the moreited of the multi-polar State
recognise a certain right and the related registrathe more formal the right
becomes. The Voluntary Guidelines (FAO, 2012) fakggimate rights as a starting
point for the responsible governance of tenurgrinciple 2.1.2 legitimate rights are
connected to the obligations of the State undeomaltand international law. So any
obligation of the State can create this legitimddye Voluntary Guidelines try to
close the gap between recognition at one side eotdqtion and recordation at the
other, underlining the multi-polarity of the State.

The arrow in Figure 4, from informal to formal,igerpreted by Whittal (2014) as the
possibility of a linear “progression” from informed formal land rights and proposes
a two-sided arrow to accommodate “regression’h&nrhodel of Figure 3, regression
can be seen as reduction of entities in the mol@apState that recognise a certain
right. This can be the case for instance when #reaicttion order for an informal
neighbourhood, which had a certain recognition bseaf the country’s signing of
the participation Vienna declaration (1993) th&rewledges the right to proper
shelter, is cancelled because affordable housintade available elsewhere.

3 PARTICIPATORY LAND REGISTRATION

According to Henssen, Land Registratiofitiee aggregated processes of land
adjudication, demarcation, surveying, and recorditdevenbergen et al., 2013, p.
595). In many participatory approaches of Land Btegfiion the classification of
rights, land and persons is an integral part ofélggstration process. Participation can
take place in all these processes.

Participatory Land Registration is a container @pithat covers many different
situations. Three ideal types can be distinguishrethe first type, the State has the
initiative and controls the classification and netadion. Potential right holders are
involved by the State to increase efficiency oftusiveness of the process. In the
second type, the State still controls the overafid Registration process but
delegates the classification and or recordatiomgbits to a local community, as is the
philosophy of the Continuum of Land Rights (Roysémd Du Plessis, 2014). The
control of the State over the classification ohtgyis replaced by the selection and
appointment of authorities that can execute thesdiaation and recordation.

In a third type of participatory Land Registrati@ngroup of users/right holders takes
the initiative themselves. The collected informatis used within that group or to
claim rights from the Stat&he third type is gaining prominence due to advamce
geo-ICT which facilitate the greater involvemenioh-State actors as shown by
initiatives like OpenCadastreMap (Laarakker andMdes, 2012),
CommunityLandRights (Community Land and Resourah#i Bulletin, 2013),
MapMyRights (McLaren, 2014), Open Title (FAO, 201dnowd sourced cadastral
mapping initiatives in general and the developnaéithe Social Tenure Domain
Model (Lemmen et al., 2007). The third type of mapatory Land Registration
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deviates the most from classical Land Registratfotypical example of this type is
described by Ramirez-Gomez et al (2013), and isnzanized in the next section.

3.1 Non-State driven participatory mapping

In 2011, the NGO Conservation International Surieg@IS) engaged in a
participatory GIS (PGIS) mapping project to idengtosystem services with the Trio
and Wayana indigenous peoples living in five vidagn Southern Suriname
(Ramirez-Gomez et al., 2013). Ecosystem servicegharresources provided by the
landscape in which the people living there dep@ie. primary purpose of the project
was the protection of 2 million hectares of pristland in the South of the country.
CIS thought that the dependency of the local peopleatural resources could help in
the dialogue with the government to protect theaféerefore it was decided to
engage with the communities and use PGIS to mapdbgystem services. CIS
contacted the villages, presented the PGIS profutept and negotiated with village
leaders about the scope and terms of the projethis way CIS tried to win their

trust with different levels of success. In soméagés there was a fear that the
biodiversity study would lead to the creation abtected areas that would restrict its
use. But CIS succeeded in some villages to exe¢bhatmapping. The idea that the
maps could be used as a basis for a claim forrights played a role (page 17).
Ramirez-Gomez et al describe the design of the mggpocess. The dilemma was
to find a method that both meets scientific stadsd@nd is understandable in the local
language and culture. (Ramirez-Gomez et al 201k Ba

During a workshop the villagers made a list of &@dscape features that were
important to them. These features were groupedsienen categories of landscape
services. These services were regrouped into tvegodes of provisioning and
cultural services following the Millennium Ecosysté\ssessment typology. Based
on the information from the villagers two othereggdries were added: income
services and touristic value. The four service gsofprovisioning, cultural, income
generation, recreation) were presented to thegalmand accepted as the PGIS
mapping attributes (Ramirez-Gomez et al 2013, @ge

The article further discusses some issues duri@xiecution of the mapping process.
Strategic mapping is taking place when more, laogelifferent types of attributes are
mapped because somebody is aware of the facthabap will influence future land
use (page 20). It also happened that the villaigied to influence each other based on
a claimed better knowledge but that was prevenye@dl8 (Ramirez-Gomez et al
2013, page 19). There were also differences ingpdian between the different
villages. The Trio, having descended from nomaeiggbe, walk extensively for days
and weeks across the region. It was challenginghem to define the mapping extent
because they affirmed “we go everywhere” (Ramirexn@z et al., 2013, page 15).
The article shows a number of maps that were preluthe maps were left with the
villagers. Figure 4 shows one of them. The artildes not give information over the
follow up of the project.
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3.2 Analysing the case study

The project produced maps as shown in Figure 5.nfége shows the level of
importance of patches of land to a certain villdgany different sources of authority
can be distinguished that influence the outcom#isfprocess of classification of
knowledge about the resources. The State doe®aot © be one of them. The
village leaders negotiated the terms of the proféategories are introduced based on
a combination of local and outside-knowledge. Icipknowledge that exists with the
villagers is made explicit but also categorised emahged by outside knowledge,
depending on the perspectives of the individualracand the society as a whole. A
map is produced using these categories but infeetbg cultural differences and
internal and external power-relations. Villagersdrto influence each other but the
CIS-people tried to prevent that. That was an aauthority. CIS wanted to use the
villagers as independent sensors and tried to bwiticthe existing social relations
between the villagers.

In the background of the case description the $$gteesent as a future negotiation
partner for land rights and conservation areath@ncontext of national law) possibly
based on the results of the PGIS-process. Sonagei$ were anticipating this by
executing strategic mapping which also influentesautcome of the process.

It is unknown what is done with the map and hoimfiuenced society. Maybe it is
further ignored, used in the village or used ircdssion with the Government.

3.3 Conclusion from this case study

The process described in the case study is noted\® the definition of Land
Registration in Chapter 2, but the concepts useldardefinition, land, man and right
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can all be recognised. The State is absent but stheces of authority can be
distinguished. In the next Chapter the consequeoicess for the model of Land
Registration are considered.

4. FURTHER EXTENSION OF THE MODEL OF LAND REGISTRAODN

In Chapter 2 we introduced the multi-polar Statéhe model of Land Registration. In
the participatory mapping case study describedhapfer 3 the State is absent, but
similar processes as are included in Land Registréike classification and
recordation are taking place. These processeasgscribed, executed by several
non-State actors. The legibility that is createdls® meant to be relevant in the Land
Registration-systems run by the State. So we habe taware of the possible effect of
processes of classification and recordation by &tate actors on Land Registration
as executed by the State.

The concept of “the State” in the model as showhigure 3 should therefore be
extended with non-State actors. State and non-8tibes together can be labelled
“Authority”, however “Authority” presupposes “Legitacy”. Both State and non-
State actors can lack legitimacy when dealing Wéhd Registration. In the
following a number of examples are given.

Holston (2007, page 203) argues that in Sao Paudacertain context of time and
place ‘land law promotes conflict, not resolution, becaitisets the terms through
which encroachments are reliably legalised”. Asletwl. (2013, page 135) come to
the same conclusion. Holston (2007, page 226) desaribes cases where people file
a lawsuit against an accomplice to get the desioedt ruling.In his closing speech at
the WorldBank Land and Poverty conference 204ddhmoud Mohieldien stated:

“the world is full of kad ideas and bad habits and many people are béngfitom
that.” Also States (or parts of it) can have bad ideasaddractises.

Corruption is generally recognized as an importactor to deal with in Land
Registration (Transparency International and FA@,12 Van der Molen and
Tuladhar, 2007). Scott (1998) sees corruption agattempt to influence policy at the
implementation level by people who had not the ckan influence policy at the
agenda-setting phase of the policy cycle. The mofiigyure 3 is accommodating for
this, corruption can be seen as a relation betwegrpart of the multi-polar State and
man that is influencing the man-land relationstopteary to the norms defined on a
higher State-level. The model also accommodatésrdift levels of corruption:
bribing registry staff into a wrongful registratitakes place at different State level
than bribing politicians into a registration lavathavours certain land interests. The
more discretional space a certain unit of the npdtar State has, the thinner the line
will be between corruption and legitimate politicafluence. Concern on corruption

Person, Parcel, Power, Toward and Extended Modéldfiod Registration (7394) 10/15
Peter LAARAKKER (Kadaster) , Yola Georgiadou (ITGgaap Zevenbergen (ITC),
The Netherlands

FIG Congress 2014
Engaging the Challenges, Enhancing the Relevance
Kuala Lumpur, Malaysia, 16 — 21 June 2014



is also expressed in relation to participatory radghof Land Registration (McLaren,
2011).

Land grabbing and large scale acquisition are tersesl for the same phenomena.
Wisborg (2011) defines land grabbing asthically unacceptable land acquisition”.
The large scale land acquisitor will refer to tleed of sale and the registration in the
Land Register and call it a legal transaction. dbguisitor will claim that (s)he found
“empty land” (Borras et al., 2011). The referenaeduch an opinion is the
operational registration law in the country becahgeState-run Land Registration
system accepted the deed of sale. The questiobevilthether any right as defined by
any of the State-poles is ignored by that traneactf the large scale acquisition is in
conflict with any right as recognized by any pdrthee multi-polar State, one could
speak of land grabbing. Even if no national lawnsken, non-State actors still can
classify an acquisition as land grabbing.

Discrimination can be executed both by State asdmyState actors. USAID (2004,
page 25) is describing discriminatory practicesState-level in Kosovo between
1989 and 1999. In the literature on gender mamaymgtes can be found of
discrimination on non-State level (see Bicchied &might, 2014).

Table 1 gives a simplified overview of all actoesating with land. The term “Power”
is used to accommodate both legitimate and illegite acts. Any Power will have its
own way of classification and recordation of pess{or groups of persons), land and
the right-relation between them, ranging from sepbated Land Registration
systems to orally communicated recordation.

Power: Legitimate Non-legitimate
State State-authority Corruption, land grabbing,
discriminatory laws
Non-State Non-State authority: religious,Gangs, war-lords, discriminatory
family, international, etc. practices, corruption

Tabel 1: Powers

Participatory Land Registration can be influencgdlbthese powers. The model
shown in Figure 3 can therefore be extended tonibeel as shown in Figure 5. In the
model the term “Man” is replaced with the more gandeutral “Person”.

Parcel is replaced by Spatial Unit as used in STIBNB, 2010, p. 10):the areas of
land (or water) where the rights and social tentetationships apply’

Person, Parcel, Power, Toward and Extended Modéldfiod Registration (7394) 11/15
Peter LAARAKKER (Kadaster) , Yola Georgiadou (ITGgaap Zevenbergen (ITC),
The Netherlands

FIG Congress 2014
Engaging the Challenges, Enhancing the Relevance
Kuala Lumpur, Malaysia, 16 — 21 June 2014



Person Power
- State

- Religion
- Social authority
- Family

Right

Spatial unit

Figure 5 Person, Power, Spatial Unit
5. CONCLUSION

UN-Habitat (2008) sees two components for any fofrienure. Firstly a reasonable
duration of rights appropriate to the use to whladland is put and the social needs
of the land user and secondly effective legal mtada against eviction or arbitrary
curtailment of land rights, with enforceable guaeas and legal/social remedies
against the loss of these rights. Basically itaisw which behaviour in relation to
land is accepted and/or enforceable. Acceptancerfwdceability however need the
definition of a specific social context, State onrState, legitimate or not legitimate.
Duration and protection can be provided for by$i@e but also by non-State actors.
But the State is no guarantee that these compoaenizovided for, nor are non-
State actors.

To analyse participatory methods of Land Regisirgtit is not enough to presuppose
a legitimate State that supervises the processdasdificationadjudication,
demarcation, surveying, and recording of land sgMultiple powers will influence
these processes with legitimate and illegitimatamse Any power will also have its
own way to involve the individuals or groups ofiwWiduals within its sphere of
influence in these processes and allow a certagl t& participation. The presented
model summarises al the forces that affect thege®of Land Registration.
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