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A large body of research recognizes the importance of institutions providing
land owners with secure tenure and allowing land to be transferred to more
productive uses and users. This implies that, under appropriate circumstances,
interventions to improve land administration institutions, in support of these
goals, can yield significant benefits. At the same time, to make the case for
public investment in land administration, it is necessary to consider both the
benefits and the costs of such investments.

Given the complexity of the issues involved, designing investments in land
administration systems is not straightforward. Systems differ widely,
depending on each country’s factor endowments and level of economic
development. Investments need to be tailored to suit the prevailing legal and
institutional framework and the technical capacity for implementation. This
implies that, when designing interventions in this area, it is important to have
a clear vision of the long-term goals, to use this to make the appropriate
decisions on sequencing, and to ensure that whatever measures are
undertaken are cost-effective.

This study, which originated in a review of the cost of a sample of World Bank-
financed land administration projects over the last decade (carried out by
Land Equity International Pty Ltd in collaboration with DECRG), provides
useful guidance on a number of fronts. First, by using country cases to draw
more general conclusions at a regional level, it illustrates differences in the
challenges by region, and on the way these will affect interventions in the area
of land administration. Second, by providing a framework for the different
types of costs included in such projects, it takes a first step toward generating
comparable cost figures for such interventions. Finally, by establishing a set of
indicators for the efficiency of land administration systems—that are easily
generated by the system—it establishes a basis for a set of quantitative
indicators of efficiency of service delivery in this sector. Given the vast
differences even among the relatively limited set of study countries
considered here, efforts to collect these data for a wider set of countries, in a
way that will make them comparable over time, will provide important input
for Bank operations at the country and sector level, as well as for further
research.

Gershon Feder
Senior Research Manager, DECRG
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1. Introduction
1.1 Background

In most countries, land! accounts for between half and three-quarters of
national wealth.? Land is a fundamental input into agriculture production and
is directly linked to food security® and livelihood. Land is also a primary source
of collateral for obtaining credit from institutional and informal providers, and
security of tenure* provides a foundation for economic development. Fees and
taxes on land are often a significant source of government revenue, particularly
at the local level. Formal recognition of rights is often vital in ensuring that
indigenous and other vulnerable groups have access to land.

There are many demands on land resources: agriculture, pasture, forestry,
industry, infrastructure and urbanization, as well as claims by indigenous
groups and those campaigning for ecological and environmental protection.
Not surprisingly, most societies cannot balance these often-conflicting
demands. Land has therefore frequently been the cause of social upheaval,
and much effort has been devoted to developing systems to administer land
rights, land administration systems® A land administration system may
include processes to manage public land, record and register private interests
in land, assess land value and determine tax, define land use, and support the
process of development application and approval.

Numerous projects to improve land administration systems have been
undertaken over the past half century or so, primarily to provide formal
recognition of rights in land and to facilitate the trading of these rights. Typical
project objectives include one or more of the following: reforming and
strengthening policy, legal, and institutional frameworks; introducing formal
land-titling systems or other forms of secure tenure; improving registration
practices; upgrading survey and record keeping technologies; capacity building—
all in an attempt to develop more efficient and effective land administration
services. The political spectrum of countries introducing projects ranges from one-
party states in Lao PDR, Cuba, Tanzania and Mexico to military regimes in
countries such as Peru and Argentina, to capitalist states such as Taiwan and
Thailand. Many former socialist countries have also implemented projects as part
of a move from command to market economies. Countries also cover the full
economic spectrum, from the poorest countries, such as Malawi, to developed
countries such as Japan and Taiwan. Projects have had varying emphases on
social equity and economic development, with no consistent set of objectives and
policies. As a result, it has been difficult to compare and evaluate the collective
experience. Project outcomes have also been mixed.® Projects to strengthen land
administration are often long-term and usually require significant resources and
funding.” These characteristics are a disincentive for governments to clarify rights
in land. It has been suggested that the key reasons why China did not introduce




Agricultural and Rural Development

systems to recognize private rights in rural areas, following the decollectivization
of farms in 1980s, were the cost of implementation and the unknown social
implications of introducing private land ownership.?

Despite the significant resources invested by governments and the donor
community in modernizing land administration infrastructure, there is little
systematic discussion of what constitutes effectiveness in land administration
within the varying socioeconomic, cultural, and temporal contexts. To
document recent project experience, background papers were prepared in 2003
for cases studies in Africa, Asia, Europe and East Asia, and Latin America and
the Caribbean. Drawing upon the extensive research and experience captured
in these background papers, this publication sets out a practical approach for
assessing and establishing effective and efficient land administration systems.

1.2 Objectives

The comparison of developing and transitional land administration systems
across regions provides a basis for an informed assessment by systematically
reviewing the characteristics, accessibility, costs, and sustainability of different
land-titling and registration options. Importantly, this text sets out with the
intention of describing what to do—not why to do land administration reform.
The economic and social rationales for undertaking such reform are discussed
at length by a number of authors, including Feder (1988), de Soto (2000), and
Deininger (2003). This publication is based on information compiled in a
number of case-study countries that are characterized by the presence of either
project interventions or specific innovative approaches, and aims to identify
those parameters critical for policy development and operational efficiency.

Background research undertaken includes:

1. Detailed country case studies, based on specific terms of reference, to explore
the individual cost elements for providing secure and transferable property
rights, and how these change with the requirements of formalization, with
the institutions involved, and the available technical options;

2. Syntheses of regional papers that were presented at regional workshops in
2003 in Budapest, Kampala, Pachuca, Mexico and Phnom Penh;

This publication is the culmination of these background studies. It sets out a
framework for a set of indicators (as tabulated in appendices 1-4) and reviews
the critical issues, with comparisons drawn from both within and across the
regions. The publication sets out a global synthesis of the 17 country case
studies and regional reports. Chapter 2 reviews land administration principles
and the context for projects to strengthen land administration systems. Chapter
3 provides a summary of the situation in the four regions as well as a brief
overview of the situation in the 17 country case studies. Chapter 4 describes the
indicators developed to assess systems that are comparable over a wide range
of social and economic contexts. One of the potential shortcomings of describing
past experience is that critical issues may be systematically overlooked. To
remedy this, the Chapter 5 delivers a systematic discussion of future challenges
in the development of more efficient and effective land administration systems.
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This discussion is based on topics identified as potential “blind spots.”
Conclusions and guiding principles are presented in Chapter 6.

1.3 Country Case Studies

By applying a consistent methodology across different countries, the case
studies provide a framework for decision-makers to assess options for
implementing or modernizing land administration systems.

A detailed Concept Paper and Annexes were prepared in early 2002 to
support the preparation of country case studies (Lavadenz et al. 2002). The
concept paper contained a checklist of required contextual information,
including specific land-related information about: (i) the country (in brief);
(ii) the land tenure system; (iii) institutional arrangements; (iv) the legal
framework; (v) the technology used; (vi) the administrative process for
registration; (vii) land and immovable property market information.

Each case study used a framework to draw out costing information on the
primary registration function of the country’s land administration system.
Data were collected for each country case study to assess the following costs
of activities:

+ General Project Dimensions — overall project costs of land administration;
as they typically require several interventions, including legal framework
development, equipment, technical assistance, and so on, all costs were
taken into account. These were then broken down into smaller divisions in
subsequent tables;

+ Project Component Costs — takes the figures from above and categorizes
the various expenditure items;

+ Regularization Activity Costs — considers the costs of first registration (or
converting land from informal to formal) and how the costs are broken
down into various categories to achieve that first registration;

+ Property Market and Maintenance Details — considers the ongoing costs of
running the registration system, and the volume of transactions; and

+ Checklist for Technical Work — provides a simple checklist of some of the
major activities and costs for ease of reference.

Country case studies were prepared for the following countries/jurisdictions.

Table 1 List of Country Case Studies

Africa Asia Europe and Latin America and
Central Asia (ECA)  the Caribbean (LAC)

Ghana Indonesia Armenia Bolivia
Mozambique Karnataka (state Kyrgyzstan El Salvador

in India) Latvia Peru
Namibia Philippines Moldova Trinidad and
South Africa Thailand Tobago
Uganda

Source: Author.
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The Asian country case studies were all prepared in a consistent format by
Land Equity International, although not all have the same level of
information. The country case studies for Europe and Central Asia (ECA) and
Latin American Countries (LAC) were prepared by different individuals, so
there is some variation in the content of these reports. The country case studies
for Africa were commissioned late (December 2002) and were prepared by
Clarissa Augustinus as office studies. For this reason the Africa country
studies do not have the same level of information as the other regions.

1.4 Regional Papers

Four regional papers were prepared as part of the second phase of the study.
Aregional paper for Africa was prepared by Clarissa Augustinus in early 2003,
based on the abbreviated country cases studies for Africa and the results of the
discussion in the conference in Kampala in May 2002 (Augustinus 2003a). A
regional paper for Asia was prepared by Anne-Marie Brits et al., in May 2002
before the regional conference in Phnom Penh (Brits et al. 2002).

A synthesized regional paper for ECA was prepared by Gavin Adlington
before the regional conference in Hungary in April 2002 (Adlington 2002).
Land administration in the ECA region is very dynamic and therefore many
statements made at the time of collection do not hold true at the time of
publication. For example, in Armenia, the time period and cost of registration
have more than halved and the rate of transactions more than doubled within
a year. Change is a central theme in these systems, particularly where a large
project has been implemented. Huge differences remain between Central
Europe, Eastern Europe and the Confederation of Independent States (CIS).
Central Europe and the Baltic are as advanced, if not more so, than some EU
countries. Three of the four studies were from poor CIS countries.

A regional paper for LAC was prepared by Grenville Barnes in October 2002,
based on information in the country case studies and the discussion at the
conference in May 2002 in Pachuca, Mexico (Barnes 2002).

Some of the regional case study papers are available on CD from the
respective regional meetings and through the World Bank Land Policy Web
site: www.worldbank.org/landpolicy. Critical issues in the four regions are
reviewed below in Chapter 3.
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2. Land Administration
2.1 Definitions and General Background

Simple definitions of the terms ‘land administration” and ‘land management’
are set out in Box 1 and the policy context for land administration and land
management is illustrated in Figure 1. Land administration is a basic tool that
supports land management and operates within the framework established by
land policy and the legal, social, and environmental background of a particular
jurisdiction.”

Land Administration is a system implemented by the state to record and
manage rights in land. A land administration system may include the following
major aspects:

« Management of public land;

» Recording and registration of private rights in land;

Box 1. Definitions

Land Administration: the processes of determining, recording, and disseminating
information about tenure, value, and use of land when implementing land
management policies.

Land Management: the activities associated with the management of land as a
resource, from both an environmental and economic perspective, towards
sustainable development.

Source: UN/FIG 1999:52.

Figure 1 Land Management Arrangements

‘ Sustainable Development \

Land
Policy

Land
Information

Framework Infrastructures

Country Context

Institutional Arrangements

Source: Enemark et al. 2005:53.
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+ Recording, registration and publicizing of the grants or transfers of those
rights in land through, for example, sale, gift, encumbrance, subdivision,
consolidation, and so on;

« Management of the fiscal aspects related to rights in land, including land
tax, historical sales data, valuation for a range of purposes, including the
assessment of fees and taxes, and compensation for state acquisition of
private rights in land, and so forth; and

« Control of the use of land, including land-use zoning and support for the
development application/approval process.

Typically, a land administration system is comprised of textual records that
define rights and/or information, and spatial records that define the extent
over which these rights and/or information apply. In most jurisdictions, land
administration has evolved from separate systems to manage private rights in
land and manage public land.

In countries with a colonial background there is often a dual land
administration system; imported systems based on western models operate in
urban areas and areas formerly occupied by colonial land-holders, and
customary systems operate elsewhere. There are a number of legal sources for
colonial systems; English common law, usually based on law prior to the major
changes introduced in England in 1925, and the Civil Codes of France, Spain
and Holland. Some countries (including Thailand, the Philippines, Kenya, and
Uganda) have introduced later innovations, including systems based on the
Torrens title system introduced in Australia from 1858. Other countries have a
mixed colonial legacy which is reflected in their land administration systems;
the Philippines, for example, has a Spanish and American colonial history,
and a judicially-based Torrens system imported in 1901 from the state of
Massachusetts. Post-independence, many former colonies have tried to unify
their systems; Indonesia, for example, took 12 years from 1948 to draft and
promulgate the Basic Agrarian Law in an attempt to unify land law.

There is varied recognition of customary tenure in land administration
systems throughout the world. With some, there is an explicit recognition of
customary rights, as in the Philippines and Bolivia, but these administrative
systems operate in a very complex and conflicting policy, legal, and
institutional environment, and as a result offer limited security of tenure. In
other instances, there is a unified legal system based on customary law; for
example, Uganda and Mozambique.!? Other jurisdictions do not formally
recognize customary rights; Thailand, for example. In other countries, there
are religious tenure systems, for example the Islamic systems which
administer Waqf land in the Middle East, as described by Powelson (1988:
143-144). Land law reform activities in support of modern land administration
systems are becoming increasingly necessary to keep up with the trend
toward market liberalization and the demand for stronger private property
rights in land (Bruce 2006:3).

Land classification!! plays a major role in land administration, particularly in
Asia, where it was introduced early in some countries (in 1913 in the
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Philippines), and more recently in others (the 1960s in Thailand). In most
Asian countries, private rights are recognized only over non forest land, and
lack of clarity of forest boundaries is often a key factor in tenure insecurity.
With increasing pressure on land resources, many countries have set aside
land for national parks and wildlife reserves, but this has often resulted in
conflict with ‘customary use.” (A good example is the forced removal of the
Masai from the Serengeti in Africa.) However, governments in many countries
either lack the political will or the ability to enforce land classification or the
preservation of national parks and wildlife reserves. As a result, a significant
proportion of the population has the legal status of ‘informal settlers,” or
squatters. Furthermore, the rapid urbanization that has occurred since the
mid-twentieth century has resulted in informal settlements in urban areas that
most governments have found difficult to address.

In many jurisdictions, the core land administration functions of surveying and
mapping and registration operate separately, often in different Ministries,
while in others they are brought together. In much of Europe and Latin
America, registry offices and cadastral offices are separated, with the former
usually linked to local courts or administrative districts. Separate registries
and cadastral offices in the developing world frequently lead to problems with
inconsistent and duplicated records. In some jurisdictions the registry
operates without a reliable survey/map base, which creates difficulties with
the definition of the parcel over which a registered right might apply, leading
to problems with overlapping and duplicate rights.

Notaries, lawyers, private surveyors, and other intermediaries play a
significant role in many land administration systems, while in others this is
not the case. In Thailand, there is a very small private survey industry, with
virtually all the legal work associated with registration, including the
preparation of contracts, undertaken by the staff of the Department of Lands.

In most jurisdictions, there are agencies that administer both renewable and
non-renewable resources (agriculture, forestry, fisheries, mining and so on)
and national parks and wildlife reserves. Sometimes these are linked to a
common land administration framework, but in other cases, they operate with
varying degrees of coordination. For example, in Bolivia, the military provides
a central survey-mapping function and there are departmental (state) registries
throughout the country and a number of separate cadastres—including
various urban cadastres—set up to support decentralization (‘popular
participation’), a forest cadastre, a petroleum cadastre, and others, all operating
with little coordination.

Land administration systems vary from single, centralized systems in some
jurisdictions (most of the states in Australia, for example) to decentralized
systems in most Asian countries. In Thailand, for example, the title register is
split among 76 Province and 272 Branch Provincial offices, each office
maintaining the land administration system within its jurisdiction. Centralized
systems as in Australia operate successfully because of established links
through intermediaries such as lawyers, surveyors and financial institutions.
There are also well-established systems of data brokers and electronic access to
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the registers and services offered by the registries. The decentralized systems in
Asia facilitate direct access by the public.

In most jurisdictions, planning and development applications and approvals
are managed separately from the land administration system, with local
government often playing a significant role. Jurisdictions such as Ghana link
the planning and registration function by insisting on compliance with
planning regulations as a prerequisite for registration, but others, such as
Vietnam, grant rights only for specific use.’> In many developing land
administration systems, there is a distinction between urban and rural systems.
This is typical of transition economies, where there are often separate projects,
for example, an urban project linked to the privatization of apartments, and a
rural project linked to the privatization of collective farms. However, this
distinction is not common in much of the developed world, where it is virtually
impossible to obtain a breakdown of formal land market activity into urban
and rural components.

Finally, the term ‘land administration” can cover a much wider range of
systems, from formal systems established by the state to record rights in land
to informal community-administered systems. The World Bank’s concept
paper anticipated that a global analysis would need to address a wide range of
systems when it specified the institutions covered: “government versus private
sector, central versus local institutions, formal versus customary” (Lavadenz et al.
2002:4). This breadth of cover presented some challenges, particularly when the
methodology set out in the objectives for the global analysis required
‘systematically reviewing the characteristics, accessibility, costs, and sustainability of
different land titling and registration options.” Quantitative information on aspects
such as characteristics, access, cost, and sustainability was often available for
formal land administration systems, but was usually not available for
customary land administration systems. This publication has attempted to
address the dichotomy by developing a model to assess the performance of
both formal and customary systems.

2.2 Trends in Well-Developed Land Administration Systems

A primary motivation for land administration projects throughout the
developing world is the facilitation of transparent and efficient land markets.
Generally, the major investments are in the acceleration of first-time
registration of rights to land and the systematic capture of related records
which provide the security and confidence essential to the operation of the
land market. While developed countries still emphasize this key role of
documenting private ownership, the trend in developed systems is for land
administration, particularly the core cadastral components, to be applied to
development goals which go beyond the focus on land markets.

In most developed countries, the land administration system is so closely
woven into the social and economic fabric of society that it goes almost
unnoticed by the community it serves. Disputes over rights or boundaries are
infrequent, so the continued need for high-level safeguards is sometimes
questioned, raising issues of risk management. This is not to suggest that there
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have not been changes in land policy in developed countries. In a number of
countries, there has been debate on the impact of land use regulations and
other public restrictions on private rights in land (examples include Wiebe et
al. 1998 considering the debate in the U.S., Lyons et al., 2002 considering the
situation in Australia). There has also been recognition of native title in
developed countries including the U.S., Canada, New Zealand, and more
recently, Australia (Bartlett 2004).

The land administration systems in these jurisdictions can deliver the social
and economic outcomes expected, and support land markets which are fair
and transparent for all. Since they are mostly used by professional
intermediaries, the systems of land administration are largely invisible to, and
taken for granted by, the general community.

The conservatism apparently attached to land-related institutions in
developing countries has long dissipated in most developed countries, where
institutional re-engineering is relatively common, if not frequent. It would be
unusual in Australia, for example, if land administration agencies, along with
other arms of government, are not subject to functional review and restructure
in a five-year cycle. Early examples were the amalgamation of cadastral
and land registration authorities, allowing the newly combined agency to
concentrate efforts on improved data quality, streamlined processes, improved
service levels, and at the same time, on realizing the economic rationalization
(cost savings, staff reductions, and so on) most governments demand. The
trend towards integration of cadastral and registration data over the last
few decades was assisted by technology and the growth of land information
systems.

Programs of data conversion are either in progress or in many cases complete,
making it commonplace now for land administration agencies to store and
maintain land parcel details (combined text and graphics) in digital form.
Titles are routinely stored in digital format, and in most jurisdictions the laws
have been adapted to give evidentiary weight to digital media and to allow for
the electronic submission of data. This supports the trend to remote data
access, which facilitates enquiries from banks and other lending institutions.
Increasingly remote registration of transactions and dealings is facilitating the
work of accredited agents such as lawyers, notaries, and surveyors, and
assisting in the maintenance of the primary registries and map bases. An
example of this is the Landonline electronic conveyancy system in New
Zealand, where changes in the register are implemented by private lawyers
acting for the parties in a land transaction.

The introduction of digital data has raised policy issues concerned with access
to data resources. Many jurisdictions are examining costs and pricing policies
for data as access via the Internet increases (for example, Switzerland and
Australia). On the other hand, public opinion that access to cadastral data and
other public registries on the Internet should be free of charge for all citizens
is growing in countries such as the Czech Republic.!®> While the debate on
access and charges continues, revenue generation remains a political driver in
land administration reforms. For the majority, the immediate goal of cost
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recovery is being achieved in the selected jurisdictions, with well-developed
land administration systems set out in Table 38, page 196.

This improved efficiency is reflected in the trend toward shortening
transaction times (refer to Table 39 page 198); no doubt influenced by service
improvements such as the remote access mentioned above. There are signs of
increasing interest in the performance of land administration systems and the
trend of benchmarking systems against each other. The International
Federation of Surveyors (FIG) and researchers from the Centre for Spatial Data
Infrastructure and Land Administration at the University of Melbourne have
examined a series of national benchmarking initiatives aimed at measuring
products, services, and practices in search of best practice for cadastral
systems (Kauffman 2002, Steudler et al. 2003). After benchmarking a number
of performance indicators, a common template was developed to enable the
identification of similarities and differences in matters such as national land
policy, laws and regulations, land tenure issues, institutional arrangements,
spatial data infrastructures, technology as well as human resources, and
capacity building.!* This is known as the Cadastral Template. The dearth of
performance statistics experienced in the preparation of this publication
proves that this trend is well overdue.

Despite the capacity to innovate (for example, value-added applications of
spatial data via the Internet) and improve the potential “profitability” of
providing land administration services, the trend towards full privatization
of land administration functions has not been pronounced. Private sector
involvement in elements of the process is well established and the trend is to
increase this input. For example, the role of the private sector in data capture
(cadastral surveys) and transactions (lawyers, notaries and settlement agents)
was reinforced through licensing arrangements, but responsibility for the
overall system and integrity of the core data has generally remained a state
function.

As observed by Williamson and Feeney (2001:14), land administration systems
do not address the complex and dynamic relationship between public and
private rights or the restrictions and obligations in land use that arise from
competing priorities inherent in pursuing sustainable development objectives.
In the United States, there is active debate on the infringement of property
rights by the state through land-use planning and environmental protection
(Siegan 1997, Jacobs 1998). Most systems of land administration and the core
cadastral and registration components have historically supported land
market objectives, and as such have primarily protected the individual buyer
or seller operating within that market. As the pressure on land resources
intensifies, especially in expanding urban areas, the land administration
systems need to accommodate an increasing number of rights, responsibilities,
and obligations in order to facilitate decisions that will support sustainable
development.

The trend is toward the evolution of land administration as part of an
integrated land information infrastructure used to address economic
development, environmental management, and social stability. The need to
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integrate key data sets has seen the introduction of the National Spatial Data
Infrastructure concept as the technical vehicle needed to maximize integration
of all spatial data resources (Ting and Williamson 2000).

2.3 Environment for Land Administration Projects

Not only is there great variety in land administration systems, as previously
noted in Section 2.1, but there is also great variety in the environments within
which the various projects which strengthen such systems operate,
particularly in the developing world. Although there is fairly common
agreement on the generic objectives for an improved land administration
system, each project operates within a specific contextual mix of political,

social, and economic objectives (see Figure 2).

Figure 2 Land Administration Project Environments

Contextual Alternatives

Possible Obstacles

Generic Obijectives

Post-conflict transition
(demobilization,
settlement of refugees,
limited government
credibility and authority,
and so on)

Colonial legacy/poverty
(limited resources, lack of
funds, limited government
credibility, authority, and
relevance, confusion
between formal and
customary, and so on)

Transition economies
(limited experience with
property, limited relevance
of existing bureaucracy,
overstaffing, and so on)

Evolving market economy
(unequal wealth
distribution, limited
safeguards, limited
government credibility and
authority, and so on)

Other (including a mixture
of the above)

Lack of political will

Legal overlap and
ambiguity

Conflicting/overlapping
institutional
mandates

Operational
constraints (poor land
records, poor
integration of
registry/cadastre,
limited access, and
SO on)

Corruption/low civil
servant salaries

Limited funding

Limited safeguards for
vulnerable groups

Other obstacles

Clearly defined and
enforceable land rights

Accessible, efficient dispute
resolution

Efficient and secure
processes to transfer rights

Confidence of users,
particularly the public, and
their participation in the
land administration system

Regulation of land use in
the public interest

Management of public
lands and the commons

Equitable taxation of
property

Equitable access to land
information

Poverty alleviation

Source: Author.
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These contexts vary from transitional economies to evolving market
economies through to very poor countries with strong colonial legacies. There
is also variety in the type and relative importance of the obstacles that the
various land administration projects face. For example, the technical
capability in many of the European countries in ECA is comparable to that of
many western countries, while technical capability in much of Africa is very
weak. This variety complicates any attempt to undertake a comparative study
of land administration project experience. Project and country development
strategies themselves also undergo reshaping according to the environment
they emerge from. A significant change in land projects in recent times has
been a shift in donor priorities or emphasis. For example, Bloch et al.,
(2006:115) note that USAID has shifted its focus from land reform in the 1970s
to land-tenure reform in the 1980s.

As noted in the concept paper (Lavadenz et al. 2002), a number of lessons have
already been drawn from project experience, including the following;:

« Land administration goes beyond the implementation of legal, cost-
efficient cadastral and land registration systems to the set of services that
make the land tenure system within a country relevant and operational;

» Records and recognition are the basis of land tenure security and are
interdependent with the social, cultural, and economic conditions of the
respective social groups. Over time, needs evolve, and institutions, both
customary and formal, must be adaptive;

e The legal, institutional, and technical elements needed to ensure that
property rights are well defined, enforceable, and transferable at low cost
vary substantially. From the donor perspective, documents formalizing
land tenure arrangements have to be legally valid;

+ Information on establishment and maintenance costs is extremely relevant
with respect to the affordability and sustainability of registry systems.

2.4 Archetypical Contexts

An important element in undertaking a global analysis is a clear framework
of archetypical contexts. One possible framework would be a combination
of the contextual alternatives and possible obstacles listed in Figure 2. A
critical element in any land administration system is the institutional
arrangements, particularly the role of central government, local authorities,
and community or customary authorities. A strategy matrix, mapping security
of tenure against the major institution responsible for land administration, is
set out in Figure 3, where an attempt was made to subjectively map the current
land administration situation for some of the case study countries in Asia and
Africa.’®

Although there is considerable subjective interpretation in the preparation of
this matrix, it demonstrates that the selected country case studies cover most
of the strategic options. Most of the case studies in Asia are decentralized
formal land administration systems, with little recognition of customary
systems, whereas customary systems are a significant influence in Africa. The
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Figure 3 Tenure Security/Institutional Arrangements Matrix

Philippines

Low

Indonesia

High

Thailand

Level of Land Tenure Security
Medium

Central Local Community
Government Authorities Authorities

Level of Land Administration
Source: Author.

Figure 4 Generic Strategies to Strengthen Land Administration

Level of Land Tenure Security
Medium Low

High

Central Local Community
Government  Authorities Authorities

Level of Land Administration
Source: Author.

key objective of any project to strengthen the land administration system is to
move from the top of the matrix to the bottom.

The seven generic strategies identified to accomplish this are (see Figure 4):
1. Strengthening a centralized formal land administration system;
2. Decentralizing the formal land administration system;

3. Strengthening and centralizing an existing decentralized formal land
administration system;

4. Strengthening an existing decentralized formal land registration system;

5. Promoting a significant role for community/customary authorities, and
perhaps the community itself, in a decentralized land administration system;

13
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6. Transferring an existing land administration role from community or
customary authorities to a strengthened decentralized government;

7. Strengthening existing community /customary land administration systems.

Other possible strategies may include combinations of the seven generic
strategies listed above. There are few examples of Strategy 1 in the developing
world, but many examples in the developed world, where centralized systems
are developed, and improved service delivery models, such as electronic
searching of registers and electronic lodgment of documents and plans, are
implemented. There are also few examples of Strategy 3 in the developing
world, although the current project to develop a centralized registration
database in Poland is one example of an attempt to implement this strategy. In
the future, as technology improves and becomes more available, more projects
implementing Strategies 1 and 3 are likely, but they will only be successful when
a basic infrastructure is in place. This includes widespread computer literacy,
ready access to computers and the Internet, reliable telecommunications
systems and, more importantly, procedures and systems that are tailored to the
needs of the general populus and are supported by appropriate programs to
educate users.

There are many examples and a detailed discussion of the other generic
strategies in the developing world set out in the section entitled ‘Sequencing of
Land Administration Interventions” in this document, in particular, Figure 10 on
page 70.

2.5 Global Land Administration Issues

Although the outcomes desired from a system of land administration are
frequently common across regions, the means of achieving those outcomes,
and the critical issues encountered, differ according to the respective
environments depicted in Figure 1. The issues critical to successful projects
and viable land administration were distilled from specific regional issues,
and are summarized here in a global context.

Arguably, issues relating to the institutional framework present the biggest
challenge to successful land administration reform. All regions face the
existence of multiple organizations, each with legislation empowering them
to participate in the delivery of some part of the land administration cycle.
The powers often overlap and add to bureaucratic red-tape, which allows
agencies to remain self-serving, with scant regard to community needs and
demands. Amidst this confusion there is ample opportunity for cronyism,
patronage, informal fees, and other forms of corrupt practice that preclude
the least able from participating in the formal land market and gaining
security of tenure. Those who benefit from chaos are reluctant to support
change, which results in lack of confidence in the formal system of land
administration and a concomitant growth in informality. In Latin America
and much of Europe, the jurisdictional separation of registration and cadastre
between the legal (Ministry of Justice) and surveying (land and/or surveying
agencies) fraternities adds an ingredient of professional bias to the
institutional mix.
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Potential conflicts between customary and/or informal systems of land tenure
and state-supported formal systems of land registration are an issue in all
developing regions except the case studies in ECA. Africa presents a
significant challenge because the traditional authorities (chiefs, clans, families
and so forth) have significant authority over land in most countries. While not
as prevalent in Asia, customary forms of tenure exist, such that care must be
taken to protect these interests in formulating land policy. In the Latin
American environment, customary ownership is recognized as having
legitimacy in formalizing land administration in the region. The desired
outcome is a marriage of the two systems and this presents particular
challenges to the legal and policy framework of land administration.

The legal framework is almost universally characterized by a multiplicity of
overlapping land-related laws, compiled over decades with little attempt to
rationalize the ambiguity resulting from successive legislation. Essentially,
there seems to be the relative ease of creating new laws, compared to the effort
required to improve existing legislation with the legal framework both aiding
and abetting the institutional chaos referred to above. The frequent reliance on
a litigious approach in dealing with land disputes—rather than administrative
processes—extends the time and cost of resolution to the point where justice
is very difficult, if not impossible, to achieve, and usually precludes all but the
very wealthy.

An issue affecting the administrative processes is the level of fees and charges
that can be reasonably imposed to ensure the land administration system is at
least self-funding. Care must be exercised to ensure that the revenue objectives
are balanced by the capacity of those participating in the market to pay. In the
initial stages, this usually means a period of subsidization until the critical
mass of parcels needed to sustain a land market are registered, and the land
administration system has the confidence and support of the community.

Low skill levels and an acute shortage of resources are technical issues common
to all regions studied. Despite this, there is a tendency to justify investment
at the high technology — high accuracy end of the technical spectrum, based
on the benefits of the multipurpose application of the spatial data arising from
the cadastre. Concepts such as the National Spatial Data Infrastructure have
evolved to provide a vehicle for downstream integration of information.
While such concepts are ultimately necessary, they can be confusing to
countries struggling to introduce the basic elements of a land administration
framework, and are often a distraction from the fundamentals. Uganda, which
is planning to introduce spatial data infrastructure prior to land registration,
is a possible example of this as the cost-effectiveness is unclear.

To explain the evolution of land administration in society, the following
model, based loosely on Maslow’s Hierarchy of Human Needs (Maslow 1987),
sets out a hierarchy of tenurial concerns, where higher tenure concerns will
only be addressed when the lower concerns are satisfied. Spatial data
infrastructure, a valid concern in many countries with well-developed land
administration systems, addresses the high level concern of integrating land
administration into society. In most developing countries, much work is
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Figure 5 Hierarchy of Tenurial Concerns

Land
admin.
integrated
in society

Information
available for
land management

Access to institutional credit

Formal recognition of tenure security

Individual tenure security

Community tenure security

Source: Author.

required to address lower level concerns before focusing on spatial data
infrastructure. This is not to suggest that initiatives to improve land
administration systems need not recognize the long-term objectives of SDI,
but SDI objectives should not obscure the efforts to address lower-level
tenurial concerns.

In all regions, the sustainability of the formal system is dependent to a large
extent on the level of community trust in the formal system of land
administration and the affordability of participation. These factors govern the
level of registration of subsequent transactions in land rights after initial
registration. Without the registration of all derivative transactions the accuracy
of records will rapidly erode to the point where confidence disappears,
informality grows, and uncertainty reigns. Essentially, the formal land
administration system needs to adapt to the procedures and costs in the
informal system, and the community needs education and awareness
programs to extend beyond project public relations campaigns.

In ECA there was an urgent need to rapidly distribute land, or affect the
reinstitution rights in land, and establish means by which rights could be
protected. This was needed to meet immediate demand during the 1990s,
following the collapse of the communist regimes. The long-term
implementation of sound land administration systems is now beginning to be
given the attention it merits.

All the issues above largely contribute to effective maintenance of the land
administration system. Without simple, secure forms of tenure, service-
conscious institutions, unambiguous laws, enforceable regulations, and smooth,
inexpensive administrative processes, the climate of transparency and openness
conducive to an effective land market will not exist.
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3. Critical Regional Issues and Case
Study Overviews

The individual regional papers describe a wide range of issues which were
analyzed and distilled, as far as possible, to be representative of the respective
regions as a whole. For consistency, they are considered under the major
headings for the contextual information for the country case studies: land
tenure, institutional framework, legal framework, technical arrangements,
administrative processes, and land market information. These regional
overviews provide a quick overview of the context for the country case
studies, and thus provide a framework for explaining some of the regional
variation in them. Within each topic, significant changes and trends that have
occurred in the regions since the regional workshops conducted in 2002 are
included.

3.1 Critical Issues in Africa

Over the last decade, more than 13 countries in SubSaharan Africa have
adopted new land policies, laws which are pro-poor and gender sensitive, or
both. However, the main challenge has been to implement these policies in a
general environment of constrained resources and limited funding. Despite
numerous initiatives during the last decade to implement new land
administration systems in SubSaharan Africa, or to modernize existing ones,
limited results have been achieved.

Where it exists, formal land administration consists of the conventional
approach, based predominantly on deeds and title registration. However, the
vast majority of the urban and rural populations in African countries live
under customary systems of land administration. Further, due to the complex
nature of the cadastre and property rights, colonial land administration laws
and regulations remain entrenched in many countries.

Like many developing regions, Africa is experiencing rapid urbanization, with
an urban population doubling almost every 20 years, the majority living in
slums (Augustinus 2005). With a strong emphasis on realizing the Habitat
Agenda and endorsing policy options with political support, the African
Ministers Conference on Housing and Urban Development (AMCHUD) was
established in 2005. Biennial meetings will be used as a consultative
mechanism on the promotion of sustainable development of human
settlements in Africa, where land plays a central role in housing strategies. As
it supports pro-poor and innovative solutions to land and house problems,
support for the systematic titling option is fading.

Land Tenure. Many parcels in the land registration systems are uncertain and
hold ambiguous information, despite attempts to create land registration
systems with certain, highly accurate spatial information.
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In many instances, customary tenure and informal land administration systems
are sufficiently secure to make large-scale titling programs unnecessary. Indeed,
the formal land registration system in most countries is often not neutral, and
where titling is implemented, people with customary tenure may, in fact, lose
their rights. Women and overlapping rights holders are very vulnerable in these
circumstances. It is because of this situation that African countries are
introducing new forms of land tenure which are more appropriate.

Institutional Framework. There are major problems surrounding the flow of
spatial information for land administration purposes within government,
between departments at national level, between national and lower level tiers
of government, and between government and the private sector and users.
Coordination is therefore a critical issue. There are few comprehensive
national spatial systems operating that contain reliable information for land
administration purposes. Where they do exist, they only include that part of
the country covered by the cadastre, typically formal urban areas.

For a range of reasons, many of which are related to governance issues, it is
extremely difficult to implement large-scale national land-titling programs, or
to enforce land-use controls. Hence the extent of land titles in much of Africa
is largely confined to the major cities and areas where cash crops have been/or
are being grown.

Legal Framework. In common with other regions, a central issue in Africa is
the proliferation of conflicting and overlapping laws. Many countries have
begun legal reform to address the issues and to introduce new approaches,
including, among other things, new forms of evidence. For example, Tanzania
passed two new land laws in 1999, a Land Act and a Village Land Act, to
provide a framework for the formal recognition of land rights throughout
mainland Tanzania. Other countries have also passed recent land laws,
including Uganda and Mozambique, which are included in the country case
studies. However, the scale and comprehensiveness of change needed is huge
and has not yet reached full implementation. Systematic titling for much of
Africa is not considered an option for a range of reasons, largely related to the
experience from the mid-1950s in Kenya, where systematic land titling led to
a range of problems, including ‘land grabbing’ by the urban elite.

In many countries, many existing titles are of doubtful veracity, and require
complex legal processes rather than simpler administrative methods to effect
transfer. As a result legal titles frequently do not reflect changes in legal rights
resulting from events such as succession or transfer or more broadly the
customary rights recognized in the community and these differences add to
the complexity of dispute resolution.

Technical Arrangements. There is a general lack of financial, technical, and
human capacity, indeed of all resources throughout Africa. Because the
systems are under-resourced, many of them are out of date, expensive to
maintain, and inefficient. Most countries also retain colonial forms of legal
evidence, requiring a high standard of professional input. For example, there
are few registered professional surveyors, with many countries boasting less
than 30 in total.
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Administrative Processes. Even if no dispute occurs, land registration in most
countries takes 15 to 18 months on average, while realistically, two to seven
years is not uncommon. This lengthy and costly procedure means that tens of
thousands of land titles are usually pending and becoming obsolete as time
passes.

Land Market Information. Land markets exist all over Africa, both in rural
and urban areas. They are not a recent phenomenon. However, they are not
free land markets, and the sale of land is often limited to relatives (by blood or
marriage), ethnic, national, or religious groups, and men. Many of these sales
take place outside of the formal land administration system.

3.2 Critical Issues in Asia

A common characteristic of land administration in Asian countries is the
influence of colonial history. With the notable exception of Thailand, colonial
administration has commonly resulted in a duality of systems, one to
accommodate western occupation (usually urban and commercial agriculture
areas) and the other covering customary tenure arrangements.

Rising populations have put pressure on dwindling land resources, leading to
widespread deforestation, land degradation, and landlessness. Various land
reform interventions have been attempted, with limited success. Land
administration interventions have, however, largely been successful because
of a conscious separation between respective land administration and land
reform programs.

Land Tenure. Recognition of rights is confined to non-forest land, thereby
excluding, in many countries, a significant proportion of the indigenous
population who have lived on and cultivated land for many generations. In
some countries, whole communities (towns) are established in land classified
as forest. This is a critical land classification issue, as settled and cultivated
land will never return to forest use. The existing policy, institutional, and legal
frameworks regarding forest protection often remain far removed from the
reality on the ground.

Institutional Framework. The institutional setting is usually characterized by
large, conservative, central agencies with vested interests that resist change.
Recent government land administration policy is almost universally to
decentralize services and devolve power from central to local government.
The trend is towards deconcentration, with central government responsible
for policy, maintenance of a unitary legal and regulatory framework, and
uniform service standards, and all operational responsibilities devolved to the
regions. In most cases, the trend is yet to become widely realized.

Multiple agencies, with overlapping land administration roles and
responsibilities, each supported by empowering legislation, is a critical issue
in some countries. Attempts to coordinate project implementation through
“steering committees” and so on have invariably been unsuccessful. The
compromise arrangement—to distribute project component parts among
different agencies, results in a disaggregation into separate projects.
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Institutional issues remain one of the biggest obstacles to successful land
administration reform in the region.

Legal Framework. The need to rationalize the sheer volume of uncoordinated
and disintegrated land-related legislation is a critical issue in many countries.
The level of law enforcement is low and the prevailing culture of consensus
makes it very difficult to reach agreement on the need to amend existing
legislation.

A common characteristic of the region is the predominance of title registration
over deeds systems. However, with the exception of the Philippines, which
has some limited and ineffective rights to compensation by the state, these
systems are not backed by any form of state guarantee.

There is a high incidence of land-tenure related conflict, with attendant social
disruption, in some countries. Dispute resolution is usually subject to court
litigation, with the time delays and costs involved effectively removing most
citizens from the process.

Technical Arrangements. The critical technical issues are the relatively low
level of technology and the low skill levels of staff, coupled with the
perception that the lack of access to technology is at the heart of most land
administration problems. In reality, incorrectly conceived and applied
technology is likely to be a much more serious problem.

Underestimating the need for appropriate human-resource training and
development programs, and for the expansion of programs across the private
sector or industry, is another critical technical issue.

Administration Processes. The existence of a hierarchy of rights over private
land complicates the tenure system in many countries because many of the
rights are for specific and temporary use, which means the need for renewal,
or conversion to a higher right, adds to the bureaucratic chain. For example,
Indonesia registers separate rights for ownership, cultivation, building, use,
and management. When added to an already complex regulatory system, this
creates a concentration of power in numerous points of the process, which
increases the potential for “informal fees,” discourages participation, and
leads to distrust of the formal tenure system.

A parallel issue is the failure to delegate responsibility to an appropriate lower
level of competence. The convoluted chain of officials whose signatures are
required, in many jurisdictions, to approve many routine functions in the land
administration process, adds to transaction time and expense, increases
backlogs, and discourages participation in the formal system.

Land Market Information. With the commitment to systematic registration of
rights to land in Asia, there is a growing mass of registered land parcels in most
countries. However, the security of title and sustainability of the land
administration system rely on maintenance of the records, so a critical issue
emerging in many countries is the relatively low level of registration of
subsequent transactions. This reflects low levels of community understanding
of the benefits of formal registration, and highlights the need to simplify
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procedures and processes, review fee structures, and extend community
education and awareness programs beyond project public relations campaigns.

3.3 Critical Issues in Europe and Central Asia

ECA countries fall into three basic categories depending on their history and
progress since the collapse of communism. These are generalized into the
following groups:

(a) Central European countries usually maintained their land records systems
and adapted them to their socialist regimes, but continued to allow private
ownership and land markets to operate, especially in urban areas.
Following the fall of communism, the countries had to revitalize and renew
their systems and deal with restitution or compensation for people that had
their rights taken away under those regimes;

(b) The Baltic and Balkan countries wanted the reinstatement of land and
property taken from people during the communist period back to the
original property holders. This required complicated and detailed
investigation into the history of ownership and the reinstatement or
compensation of the heirs of people who had land or property taken from
them just after the Second World War;

(c) Confederation of Independent States (CIS) countries were part of the
Former Soviet Union (FSU), where land and real estate was distributed
based on those that occupied houses or worked for state or Collective
farms and enterprizes.

There is great variety in the socioeconomic development of ECA countries.
Income levels and development in the Central European and Baltic countries
is markedly different than in the poorer countries of the CIS. For example,
Latvia’s experience demonstrates that land administration services, despite
fees being more than 10 times the absolute amount charged in the poorer
countries, are more affordable to users due to their higher incomes!®.

CIS countries have often proceeded to allocate rural land without physical
boundary marking or identifying rural parcels in any way other than through
a plan in the office. This is because individual owners often continue to farm
collectively and any ground marks would be removed by agricultural
machinery. Deliberate steps to delay would-be private farmers leaving
collectives were made by collective directors in Russia (Barnes 2006). These
steps include simple neglect of legal requirements to demarcate individual
parcels and sign release forms. Both scenarios inhibit the development of land
markets.

ECA countries experience fewer issues related to large informal settlements,
customary tenure, inheritance or special tenure arrangements (for example,
ownership by religious bodies). Instead, an ongoing problem in many
countries relates to the erection of buildings without the correct building
permission or occupancy permits. In many countries, it is estimated that this
can amount to half of all buildings. As the government refuses to register
properties without appropriate building permission or occupancy permits,
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many are forced into the informal sector. Some countries, such as the former
Yugoslavia and Azerbaijan, are also dealing with the problem of displaced
persons from various wars.

In the ECA region, there is frequently a different form of ‘social ownership.
‘Under such a system, the residents in multiple-occupancy buildings have the
continued right to occupancy and cannot be moved, although their bundle of
rights is very limited. Rights are fully protected by civil law, and the countries
studied as representative of the region have well-developed legal frameworks
in line with best international experience.

The CIS countries studied also provide a useful model for successful land
administration because they have effectively implemented a single-agency
approach to the cadastre and registration functions. For example, they have
incorporated the former Soviet-style Bureau of Technical Inventory, which
registers buildings separate from land, into the current registration offices. At
the same time, the institutional framework was strengthened by combining
Land Management and Cartographic agencies into one new organization.

Land Tenure. Systematic registration has not improved the tenure situation for
some in the urban sector because the approach was to identify problems, not
resolve them. Thus the people who built without correct approvals, or
encroached on adjoining land, or both, find themselves unable to acquire the
rights to land they may have occupied in good faith for decades. This is the
case in Yugoslavia, resulting in half of properties remaining unregistered,
leaving owners worse off than before the systematic program.!” Armenia and
Kyrgyzstan have recently made great efforts to legalize constructions through
systematic processes.

A critical question in many jurisdictions is the efficacy of having subdivided
(on paper) large rural holdings into individual parcels—when it was evident
that parcel sizes were often too small to be viable, and now require
consolidation. This approach was considered necessary for prevailing political
and equity reasons. Economic and agricultural production issues were
considered secondary to the need for citizens to perceive that their rights were
restored and to give them a means of subsistence during the hard economic
times of transition.

Institutional Framework. Corruption and staffing problems in cadastre and
registration offices are serious issues affecting the operations of the offices and
the public’s acceptance of the new system. A policy is therefore needed to
promote private sector capacity, reduce staff levels (especially eliminating
corrupt and inefficient officers) and raise the salaries and working conditions
of staff who remain. In recent years, a number of strategies have been
implemented to improve this situation by changing office layouts and
workflow procedures, and programs are underway to make use of internet
based applications. This will also eliminate the need for individuals to visit the
land office directly.

Legal Framework. Whenever it was decided to privatize rural land and issue
titles to individuals or enterprises in CIS countries, the political emphasis was
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on speed and short-term results. The extent to which this compromises the
accuracy and reliability of records is potentially a critical issue that will face
subsequent generations and may lead to an erosion of confidence in the
system. A risk analysis to determine a satisfactory compromise between the
demand for rapid implementation and the sustainability of the land
administration records should be considered.

Public awareness and understanding are a basic requirement of the
registration system. It is essential in systematic registration systems that a
well-publicized and effective public viewing period is conducted before
registration, and sufficient time is given for people to examine and understand
the location of their land and the rights recorded in their favor and their
neighbors’. Concerns remain about guarantees where they have not often been
provided or where there are added complications in the area in question.

A major issue facing the legal framework is implementing the ‘open’ register
with information publicly accessible, as most jurisdictions want to retain a
closed register.

Technical Arrangements. The primary objective of boundary demarcation is to
ensure that boundaries can be identified or replaced when in dispute. For the
purpose of registering rights, the primary aim is to deliver a secure system
which allows people to transact dealings. Building on a strong technical base,
many projects in the region had an emphasis on the use of modern technology.
A key lesson has been that sophisticated geodetic networks, up-to-date
mapping, accurate surveying, and modern (expensive) surveying equipment
are not necessary to fulfil the objectives listed above. Indeed, the focus on
technology has delayed projects in many countries.

Administrative Processes. Cost recovery is a major factor in all agencies in
ECA, however fees and charges should be assessed on the basis of the capacity
of users to pay. High costs discourage participation in the formal system of
registration; the time and money required to carry out a transaction should be
minimized in order to encourage real estate markets. It is also necessary to
ensure that systems are sustainable by recruiting good quality staff. Countries
in ECA are having mixed results in achieving this objective.

Land Market Information. Experience in the rapidly developing markets of
ECA suggests that real estate markets are impacted more by effective
registration systems that allow transactions to occur quickly and cheaply than
by systematic titling programs.

3.4 Critical Issues in Latin America and the Caribbean

The distinguishing characteristics of Latin American land tenure and
administration are the large inequities in land distribution and the history of
land reform across the region. While many of the land reforms did not
adequately address the inequity problem, they did put in place a tenure
system and institutional structure that sets Latin America apart from other
regions of the world. It should also be noted that Latin America contains a
significant area of land claimed by indigenous peoples, thereby introducing
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both a separate tenure category and a land administration structure entirely
different from the mainstream national structures. The large extent of
informal land holdings in both urban and rural areas of the region has
elevated the need for large-scale initiatives that formalize these holdings and
re-engineer the land administration system to prevent the re-emergence of
informality.

It was also observed that, other than geographical proximity, there is little
similarity between Latin American and Caribbean countries with regard to
regional issues and approaches to land administration.

Land Tenure. Informality in Latin America and the Caribbean, in both urban
and rural sectors, continues to be a huge challenge to the development of land
administration systems. While the level of indigenous tenure is a factor in the
former, a parallel type of tenure in the Caribbean could be the extent of family
land holdings. Such family land may have been titled many years ago in the
name of a deceased ancestor but passed down through subsequent generations
without formal documentation. This issue is further complicated when
descendants with valid claims reside overseas.

The tenurial profile in the Caribbean tends to favor large state-owned land
holdings, historically leased out as a device to limit the ability of labourers to
become peasant farmers and ensure the availability of essential labor for the
large estates and plantations. The same leasing system today allows greater
control of land use and has the social benefit of ensuring access to land for
resource-poor farmers.

Institutional Framework. An issue that pervades almost every Latin
American country is separation of the property registry and the cadastre at the
information and institutional levels. While there is little uniformity across
countries, the national land agency is typically separate from the registry
offices, which are often under the Supreme Court. In addition, the national
mapping agency is typically located in a geographic institute, which in many
cases is a military entity. With the exception of El Salvador, which has merged
all three entities, these three land institutions are usually located in completely
different parts of the government structure. This is contrary to the trend in the
Caribbean, where these three agencies are often fused together in a Lands and
Surveys Department. National land matters in the Caribbean are usually
handled by the Commissioner of Lands, whose office (in the case of Trinidad
and Tobago) is joined with Lands and Surveys.

Similarly, the legal and fiscal cadastres are typically separated into different
institutions, with an overwhelming tendency to decentralize the latter to the
municipalities. This has resulted in each municipality developing independent
cadastral systems based on different criteria, philosophies, and approaches to
procedures, software and so on.

Legal Framework. The legal framework is ‘plagued by confusing and contradictory
norms originating in an exceptional manner and executed by multiple entities that do
not have an integrated vision of the process.” (Barnes 2002:9, translating Monttfar
2002:95).
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Technical Arrangements. The low level of technical skills is a critical issue in
Latin America. Most of the surveying work is done by topographers with little
academic training. There is a clear need to strengthen the training and
education components of land administration projects in Latin America. (This
issue is not relevant to the Caribbean because it has a body of professional
surveyors.)

Administrative Processes. The trend in Latin America is to move from an
owner-oriented deeds system to a parcel-based deeds system. This has to do
with the structure of information management rather than a conscious change
from a deeds registration system to a title registration system, as is the case in
the Caribbean.

Another administrative issue is the difficulty of gathering costs for
adjudication, survey, and registration throughout the region. The available
data varies considerably, reflecting to some extent the different methods of
aggregating and reporting costs.

Land Market Information. Based on the data collected by the consultants in
the four countries, it is clear there is an increasingly active formal property
market—but the magnitude of the residual informal property market is
unclear. One issue is the difficulty of maintaining property in the formal
system once it has been initially titled and registered. This culture of not
registering transactions may be related to a perception of high transaction
costs which, in many cases, are beyond the means of the rural poor.

3.5 Country Case Study Summaries

The country case studies highlight the vastly different historical influences on
the present-day political, economic, judicial, social, and cultural environments
for the various land administration systems. The prominent country
characteristics are summarized below.

3.5.1 Africa Country Case Studies

Ghana. Ghana is a West African country which gained independence from the
British in 1957, the first Sub-Saharan country to do so. Ruled by successive
military dictatorships and democratic systems, in 1992, with the introduction
of the 4th Republic Constitution, democracy was re-established.

Ghana has a total land area of about 230,000 square kilometres, approximately
95% of which is cultivable. The country’s population was estimated at 17
million in 2000. It is rapidly urbanizing and continually expanding due to
high fertility and low infant mortality rates. Ghana’s economy and labour
force remain dependent on agriculture.

In West Africa generally, land belongs to a community respecting both a
physical and spiritual relationship with the dead, living, and unborn. With the
advent of colonialism, strains have appeared in the hitherto stable traditional
land-holding regime. Transition from traditional land ownership structures to
align them with modern economic and social conditions has not been smooth.
About 80% of Ghana is administered under customary tenure regimes.
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An Urban V Project was planned for 2001-06 to include photo-mapping at
1:2,500 scale over 25 larger towns. This was to be followed in the second phase
by registration and issue of title. A second major project is the World Bank-
funded Land Administration Project, which seeks to achieve fundamental re-
structuring of land administration in the country.

Mozambique. Notwithstanding considerable recent political and economic
change, Mozambique is one of the poorest countries not only in Africa, but the
world. Present-day land tenure was heavily influenced by the adoption of a
socialist policy following independence in 1975 from Portugal. During the
socialist period (1975-90) the focus of land administration was on the
allocation of land-use rights, and although the new 1990 Constitution now
allows all forms of private property, land remains in state ownership and
cannot be sold, alienated, or mortgaged.

Mozambique has a strong system of customary tenure, which accounts about
90 percent of land in the country. This causes a set of land administration
problems common in African countries. Customary land tenure regimes differ
markedly from location to location, depending on population density, kinship
organization, inheritance patterns, land quality, markets, and historical
experience. This background is also the framework for the vast majority of
everyday land-related transactions, and was given formal recognition in the
1997 Land Law.

Law administration reform aimed at introducing new forms of evidence and
approaches was undertaken, but implementation will require significant effort.

Namibia. As a former German colony, subsequently administered by South
Africa, it was not until 1988, when the South-West Africa People’s Organization
(SWAPO) guerrilla group launched a war of independence, that the country
gained independence. Independence was formalized in 1990 in accordance
with a UN peace plan for the entire region. The 825,418 square kilometres of
land on Africa’s southwest coast are largely desert and high plateau.

The majority of the population of about 1.8 million people lives in the north
under customary tenure. The majority of the rest of the land in the country is
registered in full ownership (freehold) in a deeds registry system that is too
expensive for the poor to access. An inferior colonial-apartheid relic system
termed Permission to Occupy also exists in the north of the country, where
it is the only tenure available other than customary tenure. The current delay
in township proclamation (the process of urban formalization) is about three
years. The government is attempting to address the system’s limitations
through the Flexible Land Tenure System, while at the same time not
displacing the existing system.

The total number of families living in informal settlements without secure
tenure is estimated at 30,000 (1994), mostly in towns in the north.
Approximately 10 percent of the Namibian population live in urban areas, on
land to which they have no formal legal rights.

South Africa. At the southern tip of the continent, a semi-arid climate and 1.2
million square kilometres of land are host to a population of over 44 million
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people. The Union of South Africa operated as a British colony under a policy
of apartheid from 1902 to the 1990s. The 1990s brought an end to apartheid
politically and ushered in black majority rule. The apartheid policies skewed
South Africa’s tenure systems and land distribution. Blacks could only own
13 percent of the land and even then, this was held under inferior title, not full
ownership (freehold), which was held by whites. The upgrading of inferior
titles, such as Permissions to Occupy, Customary Tenure (which occurs in less
than 13 percent of the country in the former homelands), and informal
settlement tenures (gained through adverse possession after 5 years) is still
ongoing.

The conventional land administration system operates under a deeds
registration system under Roman-Dutch law, with a Deeds registry where the
state has no liability. There are nearly 7 million registered parcels, about 8
million surveyed parcels, about 1.25 million registered transactions per year,
and about 0.38 million registered transfers a year. A modern mortgage system
is in place, and the registry deals with 40,000 requests for information daily
through a digital medium.

While about 80 to 90 percent of the national land surface is covered by
registered rights and up-to-date cadastral data, about 25 to 30 percent of the
country’s population live in about 10 percent of the land in the former
homelands, on rural land often held under customary tenure.

Uganda. Uganda is an East African country of 236,040 square kilometres sharing
its water boundaries on Lake Victoria with its Kenyan and Tanzanian neighbors.
The population of over 28 million has a high growth rate of 3.3 percent.

Independence from British colonial administration was achieved in 1962.
Mixed ethnic grouping and varying political systems and cultures—a result of
boundary demarcations during colonization—made it difficult to achieve
peace and working political structures. Since 1986, however, there has been
some stability and a period of economic growth.

There is a predominance of customary tenure, involving about 62 percent of
the land and about 68 percent of the population. This accounts for
approximately 8 million customary landholders throughout Uganda. Freehold
and leasehold exist, including a local form of freehold called mailo, and that
system covers about 12 to 15 percent of the country with about 700,000 titles
(about 40 percent of which are current). Perhaps only 5 or 6 percent of the
country has current titles, mostly concentrated in urban areas and in Buganda
(mailo). The conventional titling system has not been modernized and the
regulatory framework is largely a colonial relic. There is a serious lack of
financial and human resource capacity in the central state to implement even
a scaled down version of a titling system. The Land Act of 1998 is still being
piloted and a technical process being developed. Under the Act, land is vested
in the people and not the government. The Act provides for a Land Fund
facility and Communal Land Associations, and sets out processes to
decentralize land administration and land disputes resolution functions. The
Act also provides for the formalization of customary tenure through
certification of customary rights.
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3.5.2 Asia Country Case Studies

Indonesia. Indonesia is an archipelago consisting of 13,677 large and small
islands. The total land area is 1.9 million square kilometres. The total population
exceeds 200 million, with an average population density of 106 persons per
square kilometre. The population spread in Indonesia is uneven, with some
60 percent of the population living on the island of Java, which is 6 percent of
the land mass. There are about 7,400 urban villages and 60,000 rural villages in
Indonesia.

Under the pressure of rapid economic transformation, a number of land-
related problems have become progressively more severe in Indonesia. Not
the least of these have been social conflicts and disputes over rights to land.
Indonesia was under some form of colonial rule for the 350 years before
independence in 1945. Land laws became a dualism between western systems
and the traditional unwritten land laws, based on the customs of various
regions. The Basic Agrarian Law (BAL) was introduced in 1960 to end this
situation by creating a national land law based on traditional concepts,
principles, systems and institutions.

Recognition of ‘adat,” or customary land rights and customary systems of
tenure, is explicitly acknowledged in Article 5 of the BAL. However, most of
the existing implementing regulations of the BAL fail to elaborate, and are
even contradictory to, the adat principles. There are numerous forms of tenure
in Indonesia which are confusing and open opportunities for abuse.

Karnataka (state in India). Karnataka is the eighth largest state in India, with
a population of about 53 million. The state covers about 5.8 percent of the
country’s land mass and hosts about 5.3 percent of the population. Karnataka
is one of the fastest-growing states. Over the past decade, agricultural input
has increased, based on diversification and increases in productivity; rapid
manufacturing expansion has contributed to growth in industrial output; and
there has been significant growth in services, led by software exports.
However despite rapid growth, Karnataka is still a very poor state, poorer
than the Indian average.

Over the past few decades, land records for agricultural land in Karnataka
have become increasingly dilapidated. For urban and non-agricultural land in
rural areas, no system clearly sets out rights over land. This uncertainty in
rights in land undermines the objectives of good governance and poses a
serious threat to social stability and economic development. There is a weak
spatial framework for the land records for agricultural land. The original data
has low accuracy, the maps are not up-to-date, there are long delays in
subdivision surveys, and changes in land records are being recorded without
surveys. There is a lack of both map and textual information in urban areas.
The deeds registration system does not include the adjudication of rights or
the resolution of disputes, and does not ensure the validity of a transaction.
The system is not map-based and there are poor descriptions of property.
While the project to computerize land records in Karnataka (Bhoomi) has been
successful, it is essentially a computerization of a very old land revenue
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system. A number of issues arise, including inconclusive records and
cumbersome procedures.

Philippines. The Philippines has an estimated 300,000 square kilometres of
land. Nearly 53 percent is reserved for forest cover, minerals, and national
parks, while the remaining 47 percent is alienable and disposable (AandD)
lands. The population of the Philippines is about 85 million, with about 60
percent of the population living in urban areas.

The land classification system has been rigid and not responsive to the
evolving needs of agricultural and urban development, and as yet has not
been effective in promoting sound management of natural resources. There
have been procedural barriers to the flow of land from agriculture to non-
agricultural use, particularly in urban fringe areas. There has been a
fragmentation of responsibilities for land management and administration,
without appropriate mechanisms for coordination.

The major land administration laws are outdated and some are not in accord
with recent land use legislation. Not all privately claimed AandD land is titled.
Existing land-record management systems are inefficient and there are limited
inventories of records. A large proportion of them have been destroyed
through war, theft, fire and water damage, or simply misplaced. Many of the
remaining records are in exceedingly fragile condition, and some have been
illegally altered. The land registry is not easily accessible and there is a high
transaction cost, which discourages registration and is a disincentive to
investment. As a result of all of this, confidence in the entire titling system is
being eroded.

Thailand. Unique among a significant number of other Asian countries,
Thailand was never ruled by a colonial power. Therefore, colonial
administration has had no impact on land structures. Historically, all land
belonged to the King, but in 1872, procedures for recognizing private rights to
land were introduced, and in 1901 a titling system (based largely on the
Torrens title system) was introduced.

The Land Titling Project commenced in 1984, and has been one of the largest
land titling programs in the world. The project accelerated the issuance of
titles to eligible land-holders, and over eight and a half million new titles were
issued. It is recognized internationally as being a success, and was a model for
other countries in the region and throughout the world.

Land administration and land titling in Thailand have generally taken place in
a fairly orderly and structured manner. They are, however, confined to non-
forest land, leavinge the rights of those living in areas formally classified as
‘forest” one of the major land-related policy issues faced by the country.

3.5.3 Europe and Central Asia Country Case Studies

Armenia. Armenia is a small, landlocked country of the former Soviet Union,
with an area of 29,000 square kilometres. The population in 2003 was
estimated at 2.5 million, a significant decrease from an estimated 3.68 million
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in 1997. This mass population emigration is a result of the poor economic
situation.

Common to all former Soviet Union republics, prior to independence, all land
was held in state ownership and buildings and apartments were allocated for
use. After independence in 1991, private ownership was recognized. The
transition from state ownership to private ownership was completed very
quickly (between 1991 and 1993) and is thought to have been completed fairly.

Although land and dwellings were privatized at an early date, it has only
been since 1997 that titles were surveyed and registered in a parcel-based
system that enabled transactions to be recorded reliably. The Land Code,
passed in 2001, now provides overall guidance to all land administration
functions.

Kyrgyzstan. Kyrgyzstan is a former state of the Soviet Union, and a very poor
country, with over half of its population estimated to be living in poverty.
Before independence, all land was held in state ownership, and buildings and
apartments were allocated for use. A new Constitution in 1993 set the path for
privatization and today, land, buildings on the land, and apartments may all be
owned and registered separately. This practice of separately registering land
and buildings is a distinguishing feature of the former Soviet Union and its
satellite states. Another prominent feature of the system, unique to the former
Soviet Union countries, was that buildings and their occupiers were recorded
separately by a Bureau of Technical Inventory (BTI). These arrangements were
incorporated into the current institutional structure.

Latvia. Latvia consists mainly of low-lying arable plains over 63,500 square
kilometres with a coastline along the Baltic Sea. It has a small population of
2.27 million (2006) with over 30 percent living in the capital of Riga. As a
parliamentary republic, Latvia gained independence in 1991 from the former
Soviet Union, and accession to the European Union was granted in 2004.

At independence, land ownership rights were restituted on the basis of the
old property boundaries. Cadastral maps and Land Book records from the
period 1924-40 were used as evidence for restitution. The transition process
granted land use rights to claimants by Land Commissions or restituted land
ownership rights for former owners or their descendants, or users of land
were given rights to purchase land by paying in vouchers. The vouchers were
introduced as compensation and were based on the time that each citizen had
lived in Latvia. Vouchers were freely tradable at a market price.

Latvia liberalized its economy quickly, freeing prices at the beginning of its
transition, and now operates with a functioning market economy. Latvia
benefited from involvement in the EU Pologne, Hongrie Assistance a la
Reconstruction Economique (PHARE) program, which provided technical
assistance to land registration and privatization efforts from 1995 to 1998 in
support of the transition to democracy and a market economy. Assistance
included technical assistance and the purchase of equipment for further
development of the cadastre and Land Book registration systems—and for
transformation of and national implementation of existing systems.
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Moldova. Moldova, like Latvia, is small land-locked country of the former
Soviet Union. Emigration has not been as severe as in Armenia, even though
the country is in a similarly poor economic situation, with only 34 percent of
the population employed. Moldova had a population of 4.46 million in 2006,
with arable, rolling steppe land.

Land restitution began shortly after independence (1991-93) but was not
completed. Land, which was usually held in very large state or collective
farms, was subdivided into shares and allocated en masse to former collective
members as shareholders. Transformation of these shares into specific pieces
of land parcels was not undertaken until assistance from USAID was provided
between 1998 and 2000. As in Armenia, land and apartments were privatized
early, but only since 1999 have they been surveyed and registered in a parcel-
based system, which allows transactions to be recorded reliably.

The Land Code, passed in 1991, provides overall guidance to all land
administration functions. A new Land Code is being prepared and will
provide better prerequisites to finalize the privatization process. The Law on
Real Estate Cadastre, passed in 1998, establishes the procedure for the creation
and maintenance of the Real Estate Registry, which determines an individual’s
rights to real estate in Moldova.

3.5.4 Latin America and Caribbean Country Case Studies

Bolivia. Bolivia has an area of about 1.1 million square kilometres and had a
population of about 8.3 million in 2000. The country is one of the poorest in
the Latin American region, and has very high income inequality. There are
three distinct agro-climatic regions: the highland plateau (altiplano) in the
west; the inter-Andean Valleys, some semi-arid and some humid, in the center,
and the flat tropical lowlands in the east. The population has great cultural
diversity—about 67 percent is indigenous, and about 36 percent is rural—but
it is unevenly distributed, with the rural population concentrated in the
Andean regions.

In the past, two agencies had responsibility for land titling: National Council
of Agrarian Reform (CNRA) had jurisdiction over the whole country, and
National Cadastre Institute (INC) had jurisdiction over legally declared
settlement areas. The lack of coordination between these agencies, and limited
mapping, often gave rise to duplicate and overlapping titles. Studies in Santa
Cruz, in the east, have revealed overlapping claims on about 40 percent of the
land. The situation on the ground also differs significantly from legally
recorded land rights. The titling process in Bolivia has traditionally been
extremely slow, typically taking seven to ten years or longer. The backlog of
land reform titles from the 1950s was still being addressed 40 years later. Only
a small proportion of rural land titles issued over the past 40 years have been
registered in the Property Registry, and land transactions have not been
systematically registered. There is significant insecurity in land tenure,
particularly in the east where population density is lower and community
structures are less well developed. This insecurity is depressing land values
and has been a barrier to investment and expansion of the agricultural frontier.
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El Salvador. El Salvador has a total area of 21,040 square kilometres, and in
2000, had a population of about 6.3 million. About 60 percent of the
population is urban. Poverty and insecure land tenure in El Salvador have led
to a range of problems, including low investments in agriculture and real
estate, inadequate land management, and severe land degradation. Over the
past 30 years, various administrations have recognized that land issues were
a serious constraint to economic development. A major strategy was land
redistribution, with 300,000 hectares expropriated in a land reform program,
initiated in the 1980s and benefiting 550,000 families.

Government, however, did not have good systems to record land rights and
land transactions. In 1996, a World Bank-funded project was started with the
objective of regularizing 1.8 million land parcels and creating an efficient,
streamlined, decentralized and self-sustaining national registration and
cadastre agency, the National Registry Center (CNR).

Peru. Peru has a total area of 1.3 million square kilometres. The country can be
divided into three broad geographic regions: the Costa, or coastal region, a
narrow belt of desert lowlands that contains most of Peru’s cities; the Sierra of
the high and rugged Andes, with elevations from 2,750 to 6,800 metres; the
MontaOa or Selva, the eastern lowland jungle of the Amazon Basin, that
covers 60 percent of the area of Peru but contains only seven percent of the
population.

The population of Peru in 2000 was estimated at 26 million, with about 45
percent Indian, 37 percent mestizo (mixed Indian and European), 15 percent
European and three percent other. About 70 percent of the population is
urban. Urban migration since the 1940s has radically altered the structure and
size of Peruvian cities. The migrants from the rural areas were largely
excluded from the established legal and administrative systems that support
the formal sector. They responded by establishing informal settlements
(asentamientos humanos) in defiance of the law. A system to formalize real
property in Peru was established at the end of the 1980s through studies
leading to pilots and legal reform. The World Bank-funded Urban Property
Rights Project issued 1.35 million titles between 1998 and 2004, which
benefited more than 5.7 million Peruvians in marginal areas. The Inter-
American Development Bank (IDB) has funded activity to register rural

property.

Trinidad and Tobago. Trinidad and Tobago is a higher middle-income country
in the Caribbean. Although colonized by the Spanish and under their
influence for 300 years (1498-1797), the subsequent colonization by Britain
wiped out most of the Spanish legacy in the land tenure and land
administration structures. As a result, Trinidad and Tobago does not have
much in common with the three Latin American case studies (Bolivia, El
Salvador, and Peru). Nevertheless, it provides an excellent example of land
administration structures within the Caribbean region. The population of just
over 1 million lives on the two main islands, of which Trinidad is the more
populous. The prosperous economy is largely due to petroleum and natural
gas production and processing.
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Historical forces have resulted in land holdings being concentrated in the
hands of a small number of individuals and corporations, although there still
remain large areas of land that are owned by the state but leased to private
individuals. There is no customary tenure in the country, but there are many
parcels of land occupied under commonly accepted tenure regimes known as
‘family land” (not recognized by law).
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4. Land Administration System Indicators

4.1 Framework to Assess Land Administration Efficiency and
Effectiveness

The framework used in this study to assess the efficiency and effectiveness of
the land administration system in a jurisdiction is set out in Figure 6, and has
the following structure:

« A top-level category that assesses the nature of the policy and legal
framework that supports the land administration system, particularly the
relative importance of formal and customary tenure systems;

« Where customary systems operate, a second category to assess the
qualitative effectiveness of these systems;

+ Athird category that is a set of quantitative indicators of the effectiveness
of the formal land administration system.

This framework was developed by the authors in close collaboration with the
key respondents responsible for the regional case studies. It assesses the
efficiency of land administration systems in a holistic manner, with a set of
qualitative indicators for customary systems and a set of quantitative
indicators for formal land administrative systems—all within an overall
framework that reviews the policy and legal framework.!®

Figure 6 Framework to Assess Land Administration Efficiency and Effectiveness

Policy/Legal Framework for Land Administration
* Types of rights recognised formally

* Types of rights recognised informally

* % of country and population with formal rights

¢ Characteristics of population without formal rights
e Level of disputes over land

e Time taken to resolve land disputes

¢ Safeguards for vulnerable groups

A 4 A 4

Qualitative Indicators for Quantitative Indicators for
Customary Tenure Formal Land Administration System
* Legal recognition of customary rights * Security
e Clarity in identity of customary e Clarity and simplicity

authority e Timeliness
e Clarity in boundaries of customary ¢ Fairness

authority * Accessibility
e Clarity in customary rights * Cost

 Sustainability

Source: Author.
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These three categories are discussed in this chapter. The Doing Business
process to assess impediments in land administration for entrepreneurs and
small business enterprizes is reviewed in Section 4.5. A comparative analysis of
quantitative indicators that assess the land administration environment from
an end-user perspective is set out in Section 4.4. In spite of the large investment
in land administration development over recent decades, the global analysis
reveals remarkably little data previously available upon which to assess the
effectiveness of land administration systems. The data herein has taken
significant effort to gather, interpret, and present in comparative form, but this
text provides a basis for comparing land administration systems, and provides
parameters to model land administration systems under varying conditions.

4.2 Policy/Legal Framework

As previously noted, land is a fundamental resource in most societies, and there
is great variety in the way land rights are recognized and recorded. Before
delving into indicators of effectiveness, it is necessary to step back and assess the
policy and legal frameworks that support various land administration systems.

Many of the difficulties or shortcomings of land administrations systems
throughout the world are due to the inability of the civil service, the local
authorities, or both to implement policy. There is no point strengthening the
systems without addressing the weaknesses in governance. In most situations
this will require strong political will, and it is no coincidence that significant
developments in land administration have occurred following regime
change—for example, the changes implemented after revolutions in Thailand
in 1932 and in Bolivia in 1952. This continues today with property rights being
on the agenda in Afghanistan!” and Iraq.°

A less radical approach has been gaining the attention of top policy-makers
and convincing them of the need for change. Peru is a good example:
formalization of property of informal settlers in urban areas was investigated
and legislation was enacted with the direct support of President Alain Garcia,
and then implemented with mass programs under the supervision of
President Fujimori (1990-2000).2! Other countries, such as Ghana, have
developed a comprehensive land policy, often with extensive stakeholder
consultation. However, without good governance and strong political will and
guidance, these policies can bedifficult to implement in practice. In other
countries, policy development has been included as part of a land
administration project (for example, the Land Administration Project in
Indonesia?? and the Land Administration and Management Project in the
Philippines?®). There are projects that have focussed on dispute resolution as
an important aspect of the land administration environment (for example,
recent or current projects in Cambodia,?* El Salvador,® and Nicaragua?®).

Policy and Legal framework information from the country case studies was
gathered at a macro level and is set out in Table 2. Each of the policy and legal
framework qualitative indicators from the case study jurisdictions is set out in
Appendix 1, Table 24 to Table 28. A comparative summary of the jurisdiction
issues is set out below.
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Table 2  Generic Approach to Indicators for the Policy/Legal Framework

Indicator

Generic Issue/Approach

Types of rights formally
recognized

Overview of the types and extents of formal tenure
regimes and the tenure security offered by them.

Types of rights informally
recognized (including
customary systems)

Overview of the types and extents of informal tenure
regimes and the tenure security offered by them. This
may cover a range of situations, including informal
settlers in both urban and rural areas and customary
tenure systems.

Percentage of the country
and population covered
by the formal system

An estimate of the percentage of the country area and
percentage of the population living on land where the
rights are formally recognized. This includes land held

by formal rights in the past where subsequent dealings
have not been registered (avoiding where possible
double counting) but excluding, where possible, areas
long occupied by informal settlers.

Characteristics of population
without formal rights

Overview of the major classes of people who do not
benefit from the formal recognition of rights in land.

Level of disputes over land ~ An assessment of the level of disputes over land,

including ongoing land-related court cases.

Time taken to resolve land
disputes

Average time to resolve land disputes, perhaps relying
on anecdotal experience.

Safeguards for vulnerable
groups

Some systems provide inadequate safeguards for
vulnerable groups such as widows and the young.

Source: Author.

Types of Rights Recognized Formally. In the ECA countries of Armenia,
Kyrgyzstan, Latvia, and Moldova, land ownership rights can belong to the
state, to private individuals, or be communal. Rights to land and property
include full ownership, leases, permanent use rights, mortgages, easements,
and separate ownership of land and buildings. It is therefore difficult to
classify the systems as either registration of deeds or title systems.

The Asian countries reviewed also distinguish between states” rights and
private rights. For example, in Indonesia, the tenure system provides for a
hierarchy of ownership and use rights, the highest level being limited to
individuals, while corporate entities and foreigners are restricted to lesser
forms of tenure. Thailand and the Philippines have tenure regimes based on
the Torrens titling system, while Karnataka has a deeds registration system
and Indonesia has both a deeds registration system and a private conveyancy
system that records land rights.

The LAC countries reviewed generally allow private ownership of land and
the registration of rights of possession, with land being categorized as state or
privately owned land, or state—enterprise land (as in Trinidad and Tobago).
Bolivia makes a further distinction among five different forms of private, legal
land tenure, ranging from small holdings to cooperative land, but vagueness
in the distinctions has contributed to confusion in the administration of the
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law. Although Trinidad and Tobago introduced a Torrens title system in 1985,
following the introduction of a Registration of Deeds Act only 10 years earlier,
most transactions continue to take place under the latter. In Bolivia and Peru,
private land ownership is allowed through an original title, but to obtain one
is a very slow process, especially in Bolivia, where it can take up to 12 years.

The African countries reviewed differ markedly with regard to formally
recognized land rights and land ownership. In Mozambique, all land in the
country is officially state land, and no freehold is available. Conversely, in
South Africa, Namibia, and Ghana, it is possible to distinguish between
privately owned, state, and communal land. South Africa has a very
sophisticated and accurate deeds system, as does Namibia in parts of the
country. In the communal areas in northern Namibia, only customary tenure
and a Permission to Occupy (PTO) system, a relic from colonial rule, are in
place. Ghana has both a deeds and a title system, the latter only in the major
cities of Accra and Kumasi.

Types of Rights Recognized Informally (Including Customary Systems). In the
ECA countries, tenure is governed purely in accordance with formal laws and
regulations, and informal tenure is not recognized. Although there are areas
where people occupy land without any legal rights (e.g. Kyrgyzstan)
this is not a common occurrence, and informal settlement is very seldom
recognized.

In Asian countries where large tracts remain legally classified as forest, there
is often a lack of clarity regarding forest boundaries, and no clear process for
the rights of those living in forest areas to be formally recognized (as is the case
in Thailand, Indonesia, and Karnataka). Generally, rights cannot be issued on
forest land where many indigenous groups live. In the Philippines, communal
land claims are recognized, as well as individual claims on communal land,
while in Indonesia “extralegal” occupants of state land may in certain cases be
given the opportunity to apply for formal recognition of land rights.

In the LAC countries, numerous revolutions and changes of government have
had a fundamental impact on the official approach to land rights. In Bolivia,
for example, those who were working the land prior to the revolution in 1952
have obtained formal land rights. In most LAC countries, informal property
rights were not recognized until fairly recently. Today it is possible for illegal
occupants of land to obtain title in many countries, although the process is
often a lengthy one. In Trinidad and Tobago the situation regarding the
recognition of informal rights is somewhat different than in the rest of South
America. A large number of people occupy ‘family” land (mostly state-owned
land), to which many nevertheless have strong legal claims. Few squatters live
illegally on private land.

Customary tenure is a very important form of land tenure in Africa (for
example, in Ghana, close to 80 percent of the country is under customary
tenurial arrangements) and legal recognition of customary rights is increasing.
Customary land ownership is legally recognized in Ghana, in certain parts of
South Africa, Namibia, Uganda, and in Mozambique, where such rights were
incorporated into the 1997 Land Law.
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Percentage of Country and Population With Formal Rights. In Armenia,
roughly a sixth of urban land is privately owned, while in Latvia, 829,205
properties and land uses are registered in the cadastre, of which just over 70
percent have ownership rights registered. In Moldova, urban land comprises
roughly 316,000 ha, of which about 30,000 ha (roughly 10 percent) is in private
ownership.

With all the confusion regarding forest land in Asia, land rights are generally
only issued on and recognized for non-forest land. In Indonesia, registered
parcels cover about five percent (about 17 million registered parcels) of the
land, but a significant proportion of the population. In the Philippines, where
more than half the country is legally forest, there are about 10 million
registered titles, some of which are duplicated and overlapping. About six
percent of the country is unclassified, including parts of Metro Manila, where
rights remain uncertain.

It is estimated that about 80 to 90 percent of South Africa is covered by the
formal system, while in Mozambique, Ghana, and Uganda, respectively,
significantly smaller proportions of the country are recognized under formal
land administration systems. In South Africa, up to 75 percent of the
population is estimated to be covered by the formal system, and around 32
percent in Uganda.

Characteristics of Population Without Formal Rights. In countries such as
Armenia, Kyrgyzstan, and Latvia, where there are a limited number of
squatters, illegal occupation is sometimes recognized. If someone illegally
occupies land openly, continuously, and in good faith, they may obtain
ownership rights after 15 years in Kyrgyzstan and 10 years in Latvia. None of
the ECA countries place any limitations on the rights of women to own land,
and their rights are protected by law.

Informal settlement is a problem in Asia, particularly in areas of rapid
urbanization. It is generally considered illegal, but as a result of sociopolitical
issues, it is rare for informal settlers to be evicted. In Karnataka, it is possible
for the State Assembly (on recommendation of the Cabinet) to approve certain
land rights being awarded to illegal occupants of land. In the Asian countries
reviewed, there are no specific limits on women’s right to own land but there
is evidence to suggest their rights do not always translate into effective control
over land in practice (in Karnataka, for example).

In LAC countries, peasants and indigenous people are in a weak position
when it comes to land rights and access to land. Some government
interventions have proved disastrous. In Bolivia, logging rights on land
inhabited by native groups were awarded to outsiders, and in El Salvador,
intervention resulted in the creation of a landless class, effectively forced to
become laborers on large plantation properties. By introducing a formalization
program for those living in informal communities largely on state owned land,
the Peruvian government has provided assistance to informal settlers and
indigenous groups.

Although the lack of legal recognition for occupying land is still a problem in
most African countries (particularly urban areas), considerable progress was
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made during the 1990s. Following changes introduced after 1994, South Africa
now recognizes informal settlement rights, and under certain circumstances,
occupancy rights. Namibia does not recognize occupancy rights in urban
areas, and the state retains the right to evict those living informally on state
land in urban areas. Similarly, Ghana does not generally recognize the rights
of informal settlers. Although there are no legal restrictions on women who
own or wish to own land, there are various factors that are believed to impact
women’s right to own land in customary areas.

Level of Disputes Over Land. The level of land-related disputes is relatively
low in Thailand and low to medium in the Philippines, but it is high in both
Karnataka and Indonesia, and a substantial number of cases end up in court
(in the latter about 60 percent of court cases are land-related).

Conflict levels over land are considered to be low to medium in LAC
countries, with the greatest problem being conflict over the geographic extent
of registered rights. The consolidated map of land ownership in Bolivia
suggests that 40 percent of the total land area is subject to overlapping claims.

Although the level of land-related disputes is believed to be relatively low in
South Africa and Namibia, the opposite appears to hold true in Ghana,
Mozambique, and Uganda. In Mozambique, overlapping requests and land
use concessions for what is considered to be some of the best land in the
country have contributed to conflict between communities. In Uganda, some
48 percent of plots are reportedly being disputed at present, with roughly half
the disputes related to boundaries, and a further 35 percent related to tenancy
issues.

Time Taken to Resolve Land Disputes. Land disputes in ECA countries are
normally dealt with within a week to three months. In Kyrgyzstan, disputes
are usually resolved within hours at the local registration offices. In the Asian
countries reviewed, the court systems are congested, causing long delays and
high costs. In Bolivia, land disputes in traditional areas of the country are less
frequent than in the urban areas, and are resolved quickly, whereas in Trinidad
and Tobago legal disputes may take years to resolve, partly as the result of
congestion in the courts. In the African countries reviewed, there appear to be
various mechanisms in place to enhance speedy dispute resolution, with some
countries having established special bodies for this purpose. They are not
always effective though, and in some countries dispute resolution still takes
years. In Uganda, disputes involving the government take about five years to
resolve. Given the importance and scope of customary land tenure, traditional
authorities and tribunals play an important part in the process of dispute
resolution.

Safeguards for Vulnerable Groups. In Asia, much has been done to safeguard
vulnerable groups, although there is still considerable scope for further
assistance. In the Philippines, the 1987 Comprehensive Agrarian Reform Law
introduced guidelines for the redistribution of all public and private
agricultural lands suitable for agriculture to farmers and farm workers
who are landless. In Indonesia, a 1997 amendment to the land law provided
for right to title with proof of 20 years of occupancy ‘in good faith” and
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community recognition. In Thailand, landless squatters may acquire rights
over private land after a period of 10 years, provided they occupied the land
‘peacefully” and ‘openly” during this time.

Peru recognized the rights of informal settlers in urban areas in 1988, when it
introduced new concepts that provided for the registration of possession
rights, and set up a new system with simple procedures to register possession
rights and ownership. In Bolivia, a comprehensive agrarian land reform plan
distributed land to roughly a million peasants, unfortunately without any
additional assistance in the form of technical assistance or credit, which
greatly diluted the potential for positive economic impact.

In African countries such as South Africa and Namibia, much as been done to
safeguard the position of vulnerable groups. Although South Africa has been
upgrading informal settlements, many continue to live in shacks without
formal land rights, albeit protected to some extent by anti-eviction laws. It is
possible for informal settlers to obtain adverse possession rights after five
years. Specific safeguards aimed at assisting women and the very poor are
being incorporated into the South African system. In Namibia, the rights of
women are protected in the Constitution, which has constrained the practice
of evicting widows from family land in the communal areas in the north of the
country. Theoretically, the Ugandan land law protects tenants, communal land
holding women, and minors, but practically, budgetary restraints mean this
law has not been fully implemented.

4.3 Qualitative Indicators for Customary Tenure

Indicators for the efficiency and effectiveness of a formal land administration
system can be developed for comparative purposes. Customary tenure
systems, on the other hand, follow a less conventional model and are more
qualitative in nature.

There is great variety in customary tenure arrangements within a given
country, so these systems will not be reviewed in detail. However, a number
of factors impinge on the tenurial security provided by customary systems,
and an attempt is made to document qualitative indicators on these factors.
Table 3 below sets out the indicators for the effectiveness of the systems and
the approach adopted in assessing them.

The customary systems in the country case studies are assessed and tabulated
in Appendix 2, Table 29 to Table 33. A comparative summary of issues of each
customary system’s indicators is set out in the following paragraphs. There is
a notable absence of ECA countries in the following discussion, as there were
no issues reviewed in this study with respect to the customary land tenure or
inheritance and use traditions that complicate tenurial arrangements.

Legal (Formal) Recognition of Customary Rights. Customary rights are
recognized in the Philippines and Indonesia, with the 1987 Constitution of the
Philippines recognizing the land rights of indigenous cultural communities,
and Indonesia’s Basic Agrarian law of 1960 stipulating that the national land
law shall be based on ‘Adat’ (customary) law and incorporate customary
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Table 3 Approach to Qualitative Indicators for Customary Systems

Indicator Approach to Assessing Indicator

Formal recognition of Assessing the legal recognition of customary tenure,

customary rights including the checks and balances in place to ensure
community rights are not encroached upon by outsiders.

Clarity in the general The cohesiveness of traditional communities depends

community regarding the  on the authority of traditional leaders. Without clear

identity of customary leadership, or if leadership is disputed, customary

authority tenure systems usually become less secure.

Clarity in the general Uncertainty over boundaries of community land

community regarding decreases tenure security.

boundaries of customary

authority

Clarity in the general A number of factors confuse the perception of which

community regarding customary rights exist, including inconsistencies

customary rights between civil and customary law, internal migration into

community land, and so on. The level of disputes and
the mechanisms for dispute resolution also affect the
clarity of rights.

Source: Author.

concepts, principles, systems and institutions. An Indigenous Peoples Rights
Act was passed in the Philippines. Notwithstanding the objective of improving
the position of groups living under customary tenure, just the opposite
happened in Karnataka. Protection for people from the Scheduled Castes and
Tribes has had limited effect, and misguided attempts at assistance have
resulted in many marginal and small farmers becoming landless labourers. The
issues pertaining to customary rights in forest areas remain unresolved in
many Asian countries, including Thailand. Although there is some local
recognition of the rights of the tribes that live in the forests and in mountainous
areas, there is no official recognition of the hill tribes under the Thai Land Code.

Since the late 1980s, there has been increasing recognition of the rights of
indigenous communities in LAC countries such as Peru and El Salvador. In
1994, Bolivia, where some 67 percent of the population is of indigenous origin,
amended its Constitution to recognize traditional indigenous territories and
the right of indigenous people to administer their own land. Although
Trinidad and Tobago does not have customary tenure, it has ‘family land” that
is similar in some respects. In many cases, family land was titled a long time
ago and handed down from generation to generation without formal
documentation. ‘Family land” differs from indigenous land in Latin America
in that structures to deal with functions such as land allocation and conflict
resolution are absent.

Customary tenure is the dominant form of land tenure in most African
countries. At present South Africa and Namibia each have a range of tenure
types, as do most of the other African countries. Customary owners may enter
into a full range of land transactions (both commercial and family transactions)
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in countries such as Uganda. In Ghana, traditional norms and practices are
recognized as the legal basis for land rights, while in Mozambique customary
land tenure was given formal recognition in the 1997 Land Law.?

Clarity Regarding Identity of Customary Authority. In a country such as
Indonesia, where there are more than 200 different ethnic groups, the identity
of customary authorities in traditional rural areas is clearer than in urban areas
where people from different ethnic groups live together. In the Philippines,
there were numerous community-level disputes, with some contending that
ethnic identities and ancestral domains are being ‘imagined.’

Although there has been greater recognition of customary rights during recent
years, and although traditional authorities continue to play a formal and
informal role in land administration, political and administration structures
have diminished the identity and power of such authorities in Latin American
counties such as Peru, Bolivia, and El Salvador, and African countries such as
Namibia and Mozambique. During the socialist period in Mozambique
(1975-90), the national government vigorously pursued a policy of reducing
and even abolishing the power of indigenous leaders and administrative
structures. Yet they remain in place to this day, although their influence varies
greatly throughout the country. In countries such as Ghana, there have been
incidents of traditional leaders pursing their own interests, often taking
individual decisions—such as selling land and then retaining the benefits—
that are contrary to customary practice.

Clarity in the General Community Regarding Boundaries of Customary
Authority. In Indonesia, customary land rights are recognized by law. One of
the criteria that the government uses is that boundaries must be well defined
and understood, which is not always the case. In the Philippines, boundary
uncertainty and land grabbing seem to have become common. Uncertainty
and confusion over the boundaries of customary authorities is also an issue
that Latin American countries such as Bolivia and Peru are grappling with.

The high level of land-related conflict in countries such as Uganda is evidence
that the boundaries of customary authority are not always clear. In Ghana,
where both customary and statutory law apply in urban areas, there is much
confusion about who has the right and authority to approve the alienation of
particular parcels of land. In South Africa, the duplication of land allocation
functions has created some conflict between traditional chiefs, municipal
councillors, the state, and Provincial Departments of Agriculture, for example.

Clarity in the General Community Regarding Customary Rights. Given the
high level of land-related conflict in Asia, customary rights are not always
clear and, as noted in earlier sections, there is much uncertainty regarding
rights, in particular those in forests. In Thailand, limited recognition (a five-
year renewable usufruct license) is given to agricultural users in forest areas.

In Latin American countries such as Bolivia, land tenure security, the
recognition of property rights for indigenous people, and community
organization remain problematic issues, although some progress was made in
the last decade.
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In Africa also, there is considerable confusion over boundaries, and rights are
not clear in countries such as Uganda and Mozambique (where overlapping
rights have created problems). There are some issues regarding the differences
between legal rights and what happens in practice, which also contribute to
confusion and conflict (as is the case in Namibia).

4.4 Quantitative Indicators for Formal Land Administration
Systems
4.4.1 Indicators and Criteria for Success

Considerable effort has been devoted in recent years to preparing schedules of
quantitative indicators for the efficiency and effectiveness of formal land
administration systems, with perhaps more effort being devoted to the
frameworks than to the collation of reliable data to apply the framework. Most
of this effort was driven by the International Federation of Surveyors (FIG). In
1995, the FIG,® in preparing its statement on the cadastre, listed criteria that
could be adapted and used in measuring the success of a formal land
administration system. This information is set out in Table 4.

A set of indicators was selected on the basis that the indicators cover the FIG
criteria for successful administration of legal rights in property, and that the
data to support the determination of the indicator was available in the various
country case studies.?” These indicators are validated against the benchmarks
used in well-developed registries. The following table of indicators of the
effectiveness and efficiency of land administration systems was compiled.

The generic issues and response to these issues in determining each of the
indicators is set out in Table 6.

4.4.2 Comparative Analysis

Some initial parameters are required to determine the indicators. These are
listed in Table 34 and Table 35 (appendix 3) for the case study countries. As
previously discussed, much of the data was compiled in 2001; in ECA there
were already significant changes by 2002, and the systems have evolved.
Parameters and other data from the case studies were then used to prepare
tables of indicators set out in Appendix 4, Table 37 and Table 38.

For ease of comparison Table 36 (appendix 3) sets out the parameters, and
Table 39 (appendix 4) sets out the indicators for the eight registries in Australia,
a selected number of OECD jurisdictions (England /Wales, Scotland, and New
Zealand) and for more developed countries and jurisdictions in Asia
(Singapore and Hong Kong).

Before proceeding, a caveat should be made on the data set out in the
following tables. As noted earlier, there is considerable variation in land
administration systems throughout the world, and almost as much variation
in statistics collected by the agencies administering these systems. An attempt
was made to adjust for these variations, or at least record them in footnotes.
The numbers gathered for the case studies were used where available.
Information for registries in Australia, selected OECD countries, and
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Table 4 Criteria for Successful Administration of Legal Rights in Property

No. Criteria Description of Criteria

1 Security The system should be secure such that a land market can
operate effectively and efficiently. The geographic extent of the
jurisdiction of the system and the characteristics of the rights
registered should be clear to all players. Financial institutions
should be willing to mortgage land quickly and there should be
certainty of ownership and parcel identification.

2 Clarity and The system should be clear, and simple to understand and to
Simplicity use by administrators and the general public. Complex forms,
procedures, and regulations will slow the system down and
discourage its use. Simplicity is important to ensure that costs
are minimized, access is fair, and the system is maintained.

3 Timeliness The system should provide up-to-date information in a timely
fashion.
4 | Fairness The system should be fair in development and operation and

be perceived as being so. It should be seen as objective,
separated from political processes, such as land reforms, even
though it may be part of a land reform program.

5 | Accessibility Within the constraints of cultural sensitivities, legal and privacy
issues, the system should be capable of providing efficient and
effective access to all users. This includes providing equitable
access to the system through, for example, decentralized
offices, simple procedures, and reasonable fees. In some
jurisdictions, the public does not need access to registries, but
access to notaries, lawyers and so on.

6 Cost The system should be low-cost, or operated in such a way that
costs can be recovered fairly and without unduly burdening
users. Development costs, such as establishing offices,
adjudication, and initial survey, should not have to be
absorbed entirely by the immediate clients of the system.

7 | Sustainability | Mechanisms must exist to ensure the system is maintained
over time. Sustainability implies the organizational and
management arrangements, procedures and technologies, and
the required educational and professional levels are
appropriate for the particular jurisdiction. Sustainability implies
that the formal system is understood by and affordable to the
general population.

Source: FIG 1995, Statement on the Cadastre, section 6.11, available on
http://www.fig.met/commission7/reports/cadastre/statement_on_cadastre.html.

Singapore and Hong Kong are compiled based on information collected by the
annual Registrars Conference in Australia, with some subsidiary information
gathered as necessary.

There are also many gaps and anomalies in the numerical data gathered in the
country studies. This particularly applies for Africa, where little numerical
data was available. Nonetheless, the indicators do provide useful information
for modeling the resources and funding necessary to support a formal land
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Table 5 Indicators of the effectiveness and efficiency of land administration systems
> 2
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1 | Percentage of total parcels registered
2 | Percentage of transfers that are registered
3 | Annual registered transactions as a
percentage of registered parcels
4 | Annual registered transfers as a percentage
of registered parcels
5 | Annual registered mortgages as a
percentage of registered parcels
6 | Annual registry running costs/registered
parcels
7 | Annual registry running costs (including
cadastre if separate)/registered parcels
8 | Registration staff days/registration
9 | Total staff days/registration
10 | Time to produce certified copy of title
11 | Time to complete registration of transfer
(including private sector suppliers)
12 | Total ongoing land related court cases as
a percentage of total registered parcels
13 | Average time to resolve ongoing
court cases
14 | Number of registries per 1 million population
15 | Number of registries per 100,000 square
kilometers in country land area.
16 | Average working days to pay for average
transaction cost
17 | Transaction cost as a percentage of
property value
18 | Unit cost of systematic title
19 | Level of government where registration
is undertaken
20 | Ratio of revenue/expenditure
Source: Author.

administration system under a range of different scenarios. The results of the
analysis for the various indicators are summarized below.

The following paragraphs provide a comparative analysis of the indicators for
the country case studies, as well as additional Australian, selected OECD
countries, and Singapore and Hong Kong.
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Table 6 Generic Issues and Approach to Determining Indicators

Indicator

Generic Issue/Approach

Percentage of total
parcels registered

The major issue is the uncertainty in determining the
total number of parcels. The objective is to assess
what percentage of the total number of parcels is
included in the formal registration system. Parcels are
not included in the formal registration system for a
range of reasons, including the inability to support
registration and the lack of clarity in policy or
entitlement to 