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SUMMARY  

 

Right of ownership is the fundamental human right guaranteed by international conventions. 

This right is guaranteed by law in some countries in which the principles of private property is 

valid such as Turkey. Right of ownership can only be restricted by law in the name of public 

interest. However, the right of ownership of the immovable can be transferred to the public 

authority only for its price. In some cases, however, a real estate can be converted into a public 

service without expropriation. This process is called ñconfiscating without expropriationò. This 

concept was introduced into the Turkish Legal System in 1956 by unauthorized conversion of 

the immovable property to the road. Today, especially in the planned area, there is a different 

type of confiscating without expropriation. As it is known, zoning plans are a public tool that 

reorganizes the properties in the name of public interest. However, the uncertainty in the 

implementation process of these plans negatively affects the parcel owners remaining in public 

use in the zoning plan. This is defined by the terminology ñlegal confiscating without 

expropriationò. In this study, the subject is discussed in the light of Eurpoen Court of Human 

Right (ECHR) decisions and also Turkish judicial decisions. Which institutions are responsible 

for what kind of zoning functions were investigated. Mandatory and voluntary applications 

were compared. Conceptual visualizations were made on the subject. According to the results 

of the study, it should be stated that all public spaces in the zoning plan will cause not "legal 

confiscating without expropriation". The protected area, geological objectionable area, the 

parcels remaining in agricultural areas can be allocated as public areas in the zoning plan due 

to their location or characteristics. In these cases, there are no legal confiscating without 

expropriation. In terms of plan classification, the following explanation is made. Only in areas 

with a 1/1000 scale implementation zoning plan, the existence of legal confiscating without 

expropriation can be mentioned. Land readjustment should be made officially and urgently as 

a solution for solving the problem. Alternative models are also needed. Otherwise, public 

institutions will be subject to serious financial burdens. Granting zoning right to the cadastral 

parcels in the public areas in developmetn plan, granting all cadastral parcels in the plan the 

right to construction in certain amounts and development of zoning right transfer system can 

be given as a few of the recommendations.
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1. INTRODUCTION  

 

Ownership is used to describe both the thing itself and the rights and responsibilities on it 

(Leonard and Longbottom, 2000). International law (URL-1, 2020; URL2, 2020) take 

ownership into account (Figure 1) as the basic human right. 

 

 

Figure 1. Right of property ownership 

 

Property right is the widest, most comprehensive and absolute dominant right that the legal 

order allows to be established on property (Eren, 2012). The right to property, which is also 

defined in the Turkish Constitution (Official Gazette, 1982), can only be restricted for public 

interest by law (Ayaydēn, 2010). This right includes "right of usage", "usufruct" and "bare 

ownership" (Official Gazette, 2001) (Figure 2). 

  

 
 

Figure 2. Components of Property Rights 

 

Property right is actually a three-dimensional concept (Figure 3) which has put forward by Dale 

and McLaughlin in 1988, this concept has been known as land object. 
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Figure 3. Land object (Dale and McLaughlin, 1988) 

 

Obtaining the property right by the Public Authority: Public Interest and Expropriation  

 

According to international legal norms and the Turkish legal system, property right can be 

restricted only for public interest and by law (Official Gazette, 1982; URL-1, 2020; URL-2, 

2020). The most familiar method of this is expropriation. The "public interest" must be found 

in order to be expropriated a real estate. The public interest has replaced the concept of 

"common good" after the French Revolution in 1789. The Turkish Constitutional Court defined 

it as ñensuring the peace and well-being of the person and the societyò (Tekin, 1991). Public 

interest can vary according to time, place and event (Tokuzlu, 2013). 

 

1.1 Problem Definition 

 

Administrations must comply with the rules of law in all their actions and transactions (Official 

Gazette, 1982). This issue is also included in the general principles of law and the concept of 

the rule of law (Baĸpēnar, 2009). However, administrations can sometimes go beyond the 

general principles of law, for various reasons, knowingly or unknowingly, and cause violations 

of rights. One of the most important of these is a property right violation. The most violation of 

the property right occurs in the expropriation process in Turkey. The expropriation process is 

presented in Figure 4 with its components. In this study, "disappling zoning plan comes from 

legal confiscating without expropriating" will be taken. 
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Figure 4. Components of Expropriations in Turkey 


